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WHERE DO OUR LAWS COME FROM?

hen one thinks of “the law,” images

of courthouses, legislative buildings
and dusty books spring to mind. Where
exactly do our laws come from? In
Alberta, there are two sources of law: the
common law and government-made law
(i.e. legislation).

Common law is the body of law that
developed over time as individual cases
were considered and decided by the
courts. The principles of common law
exist in past court decisions (as opposed
to any particular body of legislation). As
new cases are brought before the courts,
past decisions act as “precedents” to
guide the courts in decision-making.

Several common law principles that

may be useful in environmental cases
have evolved over time.! The common
law principles of nuisance, trespass,
negligence, strict liability, public authority
liability and riparian rights have proven
useful in protecting the environment.
Essentially, these common law principles
allow remedies for wrongs or injuries
committed against a person, a person’s
property or both. The common law is
flexible and can adapt to new issues

that arise. However, the common

law is reactive and does not achieve

the long-term planning necessary for
environmental protection.

Unlike the common law, the government
can create laws that are proactive and
that provide the long-term planning
necessary for environmental protection.
In Alberta, environmental laws may

be created by both the Federal and
Provincial governments.? The Canadian
Constitution® dictates which subject
matters may be regulated by each level of
government. The provincial and federal
processes for making laws are similar.*

In Alberta, a proposed law is introduced
to the Legislative Assembly as a
government bill, private members’
public bill or as a private bill. The initial
introduction is considered the “first
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reading” of the bill. The next step is
“second reading.” At this stage, the
principles of the bill are debated by the
members of the Legislative Assembly and
a vote is held. If the bill passes the vote, it
is sent for review by the Committee of the
Whole. After this review, the bill (and any
proposed amendments) undergoes “third
reading.” At this stage, members of the
Legislative Assembly may comment

on, criticize or ask questions about the
bill. Another vote is held after the third
reading. If the bill passes, then it is sent to
the Lieutenant Governor for Royal Assent
and becomes law.

The federal law-making process is

very similar. Typically, a proposed law

is introduced as a bill in the House of
Commons; although, sometimes a bill is
introduced in the Senate (an “s-bill”). The
initial introduction of the bill constitutes
the “first reading.” The next step is
“second reading.” At this stage the bill is
debated by the members of Parliament
(or, if an s-bill, by the Senators) and a
vote is held. If the bill passes the vote, it
is sent for review by Committee. After
Committee review, a report indicating
proposed amendments is presented to the
House of Commons (or, if an s-bill, to the
Senate). The bill then undergoes “third
reading.” At this stage, the members of
Parliament (or, if an s-bill, the Senators)
debate the bill and a vote is held. If the
bill passes the vote, then the bill is sent to
the Senate (or, if an s-bill, to the House of
Commons) where it undergoes a similar
process. If the bill is passed by the Senate
(or, if an s-bill, the House of Commons), it
is sent to the Governor General for Royal
Assent and becomes law.

Once a bill has received Royal Assent,

it becomes law but does not necessarily
come into effect at that time. A bill may
indicate that it comes into effect upon
proclamation or on a specified date. If
there is no such indication in the bill, then
it comes into effect upon Royal Assent. e

By Brenda Heelan Powell, Staff Counsel

! For a detailed discussion of common law and
environmental protection see Chapter 3 of E.L.
Hughes, A.R. Lucas and W.A. Tilleman, Environmental
Law and Policy, 3rd ed. (Toronto: Edmond
Montgomery Publications, 2003).

2 Municipal governments may also create laws that
protect the environment. Municipalities are created
by the province and the law making powers of
municipalities is defined by the Municipal Government
Act, R.S.A. 2000, c. M-26.

3 Constitution Act, 1867(U.K.), 30831 Vict., c. 3,
reprinted in R.S.C. 1986, App. II, No. 5.

* For Alberta’s legislative process, see The Citizen’s
Guide to the Alberta Legislature, 7th ed. (2010),
online: Legislative Assembly of Alberta <http://
www.assembly.ab.ca/pub/gdbook/citizensguide.
pdf> and for the Federal Government’s process,
see How a Bill Becomes Law, online: Parliament of
Canada <http://www.parl.gc.ca/LEGISinfo/Fagq.

aspx?Language+E&Mode=1>.

The ELC would like to welcome our
newest staff member.

Brenda Heelan
Powell
Staff Counsel

Brenda Heelan
Powell graduated
from the University
of Alberta with a
B.Sc. in 1993 and
a LL.B. in 1996. After practising law
with a Calgary law firm, Brenda left
private practice to pursue a LL.M. at the
University of British Columbia. During
her studies at the University of British
Columbia, Brenda concentrated on
environmental and natural resources
law courses.

Upon completion of her LL.M. in 1999,
Brenda joined the Environmental Law
Centre as Staff Counsel in Edmonton.
In 2002, Brenda returned to Calgary
and continued to work in the areas of
environmental and natural law with the
Environmental Law Centre and, later,
with the Alberta Energy and Utilities
Board. Brenda has now re-joined the
Environmental Law Centre as Staff
Counsel based in Calgary.

Brenda has published articles and
briefs on a variety of environmental
law topics. She is also the author of
Demystifying Forestry Law, An Alberta
Analysis, 2nd. ed.
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FROM THE EDITOR

When I first started at the Environmental Law Centre three years ago I had no background
in environmental law. I knew I had a learning curve ahead when I accepted my position.
What a curve it turned out to be! Sometimes I felt a lot like this guy:

0

It took me about 3 months to learn enough about the ELC to feel confident enough to put
together a communications plan and get to work promoting the Centre in what I perceived
to be the best way possible. But, the learning didn’t stop there. If I was going to effectively
communicate the ELC’s work, I was going to have to come around to understanding just
what in the heck these people talk about around the boardroom table.

The language of environmental law is complex, but it’s not impossible to learn. In the
beginning I spent a lot of time online, in the ELC Library and consulting my trusty Oxford
when I didn’t understand a word, phrase or concept. In the end, though, I found that the
best way to find out what something meant was also the easiest: wander down the hall and
ask the experts (a.k.a. my coworkers). Most of you, however, don’t have easy access to the
resources I do. Hence, this issue of News Brief.

This News Brief is intended for people like me. Its mission is to explain basic legal concepts
in ways the “average” reader (and I don’t mean average as in not special, you're all special,
right?) can comprehend. I hope you'll take the time to let me know how successful we’ve
been.

Thanks for reading.
Leah

The ELC publishes News Brief four times a year, but this definitely isn’t all the research and
commentary ELC staff members produce. To keep up on the latest happenings around the
ELC, sign up for our email updates on our website at

www.elc.ab.ca.

Our blog is also a great resource for timely, easy-to-read information on emerging and

ongoing issues. You can find it at www.environmentallawcentre.wordpress.com.

We're also on Facebook (www.facebook.com/environmentallawcentre) and Twitter (www.
twitter.com/ELC_Alberta).

Feel free to send us your thoughts, comments or questions via any of those sites, or contact
me directly at lorr@elc.ab.ca

Image: renjith krishnan / FreeDigitalPhotos.net
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IS THIS A LAW? THE FIELD GUIDE TO GOVERNMENT-MADE

REQUIREMENTS

hen it comes to rules and documents
made by government, a law is a
law is a law, right? Actually, it’s not that
simple. When it comes to government-
made requirements, there are differences
between them based on how they are
made, their content and whether they
are legally enforceable. In environmental
regulation, what looks like a law may not
necessarily be a law.

This article will cover three types of
government-made requirements:

e  Statutes (also known as acts), but
not to be confused with statues,
like the one of Wayne Gretzky
hefting the Stanley Cup outside
of Rexall Place in Edmonton;

e Regulations; and

e DPolicies.

Statutes

Statutes, or acts, are laws made by elected
representatives in federal Parliament or a
provincial legislature. Another article in
this issue, Where Do Our Laws Come From,
explains how statutes are made. Statutes
generally set up the framework to regulate
a subject area. They set out the basic rules
and requirements, as well as the powers of
government and its officials in that subject
area. For example, the Environmental
Protection and Enhancement Act creates

the framework for regulating activities
that might affect Alberta’s environment,
and the Alberta Land Stewardship Act
provides the broad structure for land use
planning in Alberta. Statutes also set out
the power to make regulations, which will
be discussed in more detail below, and the
permitted scope of any regulations.
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Regulations

Regulations are a subset of statute law.
They provide the details of a legislative
plan and flesh out the framework
provided by the statute. For example, the
Release Reporting Regulation sets out the
requirements for how substance releases
must be reported under the Environmental
Protection and Enhancement Act. The statute
will list the powers to make regulations,
the person or body that may make the
regulations and the subject areas or
topics that can be covered by regulations.
Regulations that do not comply with the
statute enabling their creation are illegal.

Regulations are called subordinate
legislation because they are made by a
person or body other than the federal
Parliament or provincial legislature;

for example, Cabinet or a cabinet
minister. Cabinet is the group of elected
representatives selected to oversee
government departments. Individual
members of Cabinet are referred to as
cabinet ministers, such as the Minister

of Environment or Minister of Energy.
Statutes may also give powers to certain
regulatory bodies or agencies (for example,
the Alberta Utilities Commission) to make
regulations.

When they are made, regulations are

not subject to the same process of public
review in either the Legislative Assembly
or Parliament that statutes follow, and are
usually not released publicly until after
they are in legal effect. Some government
departments have begun to seek public
input as part of the regulation-making
process, but this is not mandatory unless
required by the statute giving the power to
make the regulation.

By Cindy Chiasson, Executive Director

Policies

There are also
documents that may
look like statutes or
regulations, but do
not have the same
legal effect. These are often referred to

as guidelines or policy; other terms that
may also be used include “standards,”
“objectives” or “criteria.” Policies are
usually written documents that give
further detail beyond that found in a
regulation. A policy may set standards,
levels or procedures or deal with other
technical matters. For example, the Alberta
Tier 1 Soil and Groundwater Remediation
Guidelines set out Alberta Environment’s
expectations for clean-up of contaminated
sites.

Policies are often developed by
government (usually civil servants), but
can also be developed by other bodies
such as technical or scientific groups (for
example, the Canadian Association of
Petroleum Producers created the Guide

for Effective Public Involvement dealing
with public involvement in energy
development) or policy development
groups (for example, the Canadian Council
of Ministers of the Environment maintains
the Canadian Environmental Quality
Guidelines, which provide guidance on
amounts of toxic substances in air, water
and soil). Policy that is directly related

to statutes and regulations is usually
developed by government, and may or
may not be written or documented in some
way. This form of policy generally sets

out the details of how government will
interpret, administer and enforce statutes
and regulations.

So what is a law?

A key difference of statutes and regulations
as compared to policy is that statutes and
regulations are legally enforceable when
properly made. They are enacted and
made publicly available in a specified

way, to ensure that the requirements they
create can be determined by those who are
regulated by the statutes or regulations.
Policy generally is not legally enforceable
due to the informal way it is created and
the lack of consistency regarding public
availability and accessibility. Policies can
be made legally enforceable by specifically
incorporating them as part of a statute or
regulation.


http://www.qp.alberta.ca/574.cfm?page=E12.cfm&leg_type=Acts&isbncln=9780779755240&display=html
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http://www.qp.alberta.ca/574.cfm?page=1993_117.cfm&leg_type=Regs&isbncln=0779727460&display=html
http://environment.alberta.ca/02196.html
http://environment.alberta.ca/02196.html
http://environment.alberta.ca/02196.html
http://www.capp.ca/library/publications/environmentStewardship/pages/pubInfo.aspx?DocId=73244#K2yACrTH5TTA
http://www.capp.ca/library/publications/environmentStewardship/pages/pubInfo.aspx?DocId=73244#K2yACrTH5TTA
http://www.ccme.ca/publications/ceqg_rcqe.html
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PRACTICAL STUFF

1. Helpful tools

Be sure to use the tools that may be included for assistance,
such as tables of contents, headings and marginal notes.
Tables of contents are not included in all statutes and
regulations. However, where they are included, they may be
of assistance in finding a particular section or subject area.
Headings will often be used to indicate the subject matter

of different parts of a statute or regulation. Marginal notes
are found in small print in the margin next to the start of a
section, and indicate the subject matter of that section. Keep
in mind that schedules to statutes and regulations are part
of that legislation, and may be relevant to your interests and
research.

2. Definitions

Definitions are an important part of any statute or regulation.
Words or phrases that have a commonly understood meaning
in everyday language may be given a totally different
meaning in a statute or regulation. Generally, definitions of
terms that are used throughout a statute or regulation are
found in the early sections of the legislation, often in section

1 or 2. However, definitions that apply to a particular part or
sections of a statute or regulation may be found in the early
sections of that part or group of sections instead.

Reading statutes and regulations”

3. Enabling powers

The powers given in a statute to make regulations are referred

to as enabling powers. These may be found in sections near the
end of the statute or at the end of particular parts of a statute.
Sections setting out enabling powers are generally worded: “The
Minister/Governor in Council/Lieutenant Governor in Council
may make regulations prescribing/related to....”

4. Offences

Statutes and regulations may also contain sections creating
offences under the legislation. Often these sections are located
near the end of the statute or regulation, or at the end of a
particular part of a statute or regulation. Offence provisions
usually are worded to indicate who might commit the offence
(“a person who...” or “any person who...”), and what action
(or inaction) would constitute the offence (“does/fails to do
something is guilty of an offence”). Often offence provisions
will also indicate the penalty attached to the offence. Penalty
provisions may also follow the offences in a separate section,
particularly if the offence section contains a lengthy list of
offences. Offences and penalties related to a statute may
alternatively be set out in a regulation made under that statute. ®

Statutes often use broad terms that can sometimes be subject
to different interpretations. For example, a person might be
charged with an offence that could be interpreted in two or
more ways, and that person might challenge the charge on
that basis. When this happens, it is up to a court to decide
the correct meaning of the statute or to hold it invalid if

it is too vague. Courts are often guided in this task by an
Interpretation Act, as well as by certain long-standing legal
rules. Judges can also consider the debates in Parliament or
the provincial legislature to get an idea of what the drafters
of the statute were trying to achieve. These combined factors
can lead to statutes being given a meaning that is not always
the most obvious, so it is important to look up how the statute
has been interpreted.

Interpreting statutes and regulations”

Regulations are not usually subject to the same kind of review
by courts, but they are often accompanied by interpretive aids
such as guidelines or policy manuals. A good tactic in trying
to determine the interpretation of a regulation is to contact

the relevant government department, which will have any
interpretive aids that exist or may be able to give an idea of the
likely interpretation. Keep in mind, however, that government
may not be willing to publicly release or share these policy
documents. e

*Note: this information was excerpted and modified from Community Action on Air

and Enforcement (Environmental Law Centre, 1999).

JOIN US ONLINE
www.elc.ab.ca

Twitter: @ELC_Alberta
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WHAT ARE MY RIGHTS TO PARTICIPATE IN MUNICIPAL
PLANNING?

By Adam Driedzic, Staff Counsel

tis important to distinguish participation rights from opportunities. The preparation of a municipal plan provides

an example. The Municipal Government Act (MGA) provides that a municipality has those duties imposed by
statutes and any duties that the municipality “imposes on itself as a matter of policy.”* During the plan preparation
stage, the MGA requires a municipality to:?

e notify the public of the plan preparation process and the means to participate; and
e  provide persons who are affected by the plan with an opportunity to participate.

Provincial Land Use Policies established under the MGA promote broader participation by encouraging municipalities to:?

¢ inform both interested and potentially affected parties of planning activities; and
e  provide appropriate opportunities and sufficient information to allow meaningful participation by residents, landowners,
community groups, interest groups, municipal service providers and other stakeholders.

A municipality might interpret the provincial policy as imposing a duty on itself beyond the basic requirements of the MGA. It could
also impose duties on itself by providing for participation in a statutory plan or its own policy. The chart on page 5 shows that not all
duties are equally binding.

A plan could be made in compliance with all relevant statutes and policies and still be invalid for a breach of common law duties.
Decisionmakers owe a duty of fairness to persons affected by their decisions. The duty of fairness is strongest on a municipal council
when it is acting in a ‘quasi-judicial’ role rather than a legislative role. Therefore, participation rights become increasingly enforceable
as a planning process moves from early consultations, through the presentation of proposed plans, to bylaw hearings and eventually
to development permit applications. The best opportunities to influence plans, however, often come early in the process. Early
involvement is especially important for parties who might struggle to show that they are directly affected. e

1 Municipal Government Act, RSA 2000 c¢. M-26, s. 5.

2 See Municipal Government Act, ibid., s. 636

3 Government of Alberta, Land Use Policies, at 2(1). (Edmonton, Government of Alberta, Municipal Affairs, 1996) online: Government of Alberta, Municipal Affairs < http://
www.municipalaffairs.alberta.ca/documents/ms/landusepoliciesmga.pdf>. [Land Use Policies].

FUTURE OF EDMONTON FARMLAND: A CASE STUDY IN
MUNICIPAL PLANNING, ISSUES INCLUDED

he process is underway to develop

an Area Structure Plan (ASP) for
Northeast Edmonton. This area contains
some of the best class farmland in the
North Saskatchewan Region and is
currently zoned agricultural. Much of this
farmland was purchased on speculation of
residential development and the area has
been designated as an Urban Growth Area
under the 2010 Municipal Development
Plan (MDP).!

By Adam Driedzic, Staff Counsel
(a) to achieve the orderly,
economical and beneficial
development, use of land and
patterns of human settlement, and

municipality with a population over 3,500.
It must broadly address future land use,
development, and coordination with
adjacent municipalities.’ Statements on the
environment or development constraints

(b) to maintain and improve the are optional.

quality of the physical environment
within which patterns of human

: . ASPs are used to provide more detailed
settlement are situated in Alberta,

subdivision and development plans

for large parcels of raw land. They

are not required by law, but if created
must describe the proposed sequence

of development, land uses, population
density, and the general location of major

without infringing on the rights of
individuals for any public interest
except to the extent that is necessary
for the overall greater public interest.

The MDP and the ASP are statutory plans
under the Planning and Development part
of the Municipal Government Act (MGA).?

The purpose of this part is:?
To provide means whereby plans and

related matters may be prepared and
adopted
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The adoption of a statutory plan does not
require the municipality to undertake any
of the projects referred to in it.*

The MDP is a high level statement of
direction that is legally required of any

transportation and public utilities.® Other
matters are again optional. Any further
guidance on the planning process or
plan content is left to other plans and
policies. The preparation of an ASP is

continued on page 6


http://www.municipalaffairs.alberta.ca/documents/ms/landusepoliciesmga.pdf
http://www.municipalaffairs.alberta.ca/documents/ms/landusepoliciesmga.pdf

LEGISLATION

Legislation includes statutes,

regulations, and municipal bylaws.

The legal effects of legislation
include constraints on decision

making and direct controls on land

use. Legislation is used to
implement plans and policies.

Provincial statutes and regulations

have priority in a conflict with

municipal bylaws. Any legislation

has priority in a conflict with
policies and has priority over
statutory plans unless provided
otherwise by legislation.

In all cases:

Alberta Land Stewardship Act

Municipal Government Act
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o Some prescriptions are mandatory: “shall,” “must,

o Other prescriptions are discretionary: “should,” “may,

‘ Regional Plan

Are Plans ‘Law’? Yes and No

EEEE)  STATUTORY PLANS

“Statutory” Plans are specifically
required or permitted by

legislation. These plans combine
features of legislation and policy.

The legal effect of statutory plans
varies. Plans that are formally
adopted by the legislature or a
municipal council can constrain
future decision making. Plans are
unlikely to act as a direct control
on land use unless they are highly
prescriptive.

Statutory plans have priority over
policies but not over legislation
unless so stated by legislation.
Regional plans under the Alberta
Land Stewardship Act prevail over
municipal plans, municipal bylaws,
and provincial regulations.

® Specific prescriptions have more legal effect than broad aspirational statements

» u

wil

n u

. 2

Municipal Development Plan

In “«
’

required”

appropriate,

POLICIES

Policies include non-statutory
plans and strategies as well as
guidelines and standards.

Policies have no legal effect unless

they are expressly incorporated

into legislation. Legislation can
implement policy without making
direct reference, but the policy
itself does not acquire legal effect.
Policies provide guidance for
decision making and land use but
remain open to contextual
interpretation and discretionary
application.

Policies have no priority in conflicts
with legislation or statutory plans,
but policies can help determine
the legal effect of statutory plans.

” u ” u

reasonable,” “opinion”

Land Use Framework

Municipal Affairs Land Use Policies




often instigated and funded by large real
estate developers, with the municipality
providing input as it sees fit.

The City of Edmonton’s Terms of
Reference for Residential Area Structure
Plans affirm that the largest property
owner in the area will lead the process.
The MDP creates an un-legislated
requirement that the ASP include a vision
for the area created with area landowners
and other city stakeholder groups.” This
visioning requirement was to have been
addressed through a ‘design charette’
with a Stakeholder Advisory Group

held in September, 2011. The Terms of
Reference for this group affirmed that it
was engaged in ASP preparation, but the
group was convened by invitation and

its activities were not open to the public.
Further participation opportunities will
be necessary to meet the requirements

of the Municipal Government Act and the
standards proposed by the provincial Land
Use Policies.® (see page 4 for participation
rights).

There is no legislated requirement that
municipalities preserve farmland, but this
consideration factors prominently in the
statutory plans and policies applicable

to Northeast Edmonton. The Capital
Region Growth Plan loosely aspires to the
preservation of agricultural land. The MDP
echoes the provincial Land Use Policies

in the need to identify prime agricultural
lands and limit their fragmentation.” It
expressly requires all ASPs to include

an agricultural section in support of a
municipal Food and Agriculture Strategy."
Any ASP for Northeast Edmonton is
further required to recognize the value

of the area’s agricultural characteristics,
including specific biophysical attributes.!

For the Stakeholder Advisory Group,
however, the legal requirements of plans
and legislation are off the table. ASP
content is to be developed according to
the Terms of Reference for Residential
Area Structure Plans, which do not require
any agricultural considerations in public
consultation. When the ASP developer
consults with city administration, then
considerations will include “protected
farmland (if applicable).”"

The crux of the issue is timing. The MDP
authorizes preparation of the Northeast
Edmonton ASP, but only allows it to be
approved following the completion of

the Food and Agriculture Strategy.”> As
the later initiative is barely underway,
ASP preparation is proceeding before the
strategic identification of agricultural land.
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One plan requires another plan to follow a
strategy that doesn't exist.

One dispute over the timing of ASP
preparation has already come to a head

in 2011. In Re: Okotoks (Town of), the
Municipal Government Board considered
whether it was premature to adopt an
ASP in advance of a provincial water
license for the proposed developments.'
The appellant argued the absence of a
license created uncertainty when an ASP is
supposed to promote certainty. The Board
also considered that the ASP was approved
with a wastewater treatment facility

closer to residential development than
allowed by the Subdivision and Development
Regulation.” Even though water licensing
and wastewater authorization are
provincial matters, the Board found

that it had sufficient jurisdiction over
environmental and public health impacts
to hear the appeal. The arguments and
evidence in this case are pending.

The purpose of planning as provided

by the MGA might suggest that plans

be informed by objective analysis,

which in this case might include the
prescribed study of agricultural land
values. But, as one can see from the chart
on page 5, planning is also a political
exercise. Perhaps the MDP is sufficiently
prescriptive respecting ASP process and
content that these are legal duties imposed
on the municipality by itself rather than
simply aspirational undertakings that

it is not required to pursue. Even if the
planning exercise is legally permissible,
ignoring one plan does little to assure
certainty under another.

! The Way We Grow Municipal Development Plan
Bylaw 15100, (City of Edmonton, 2010) online:

City of Edmonton <http://www.edmonton.ca/
city_government/documents/MDP_Bylaw_15100.pdf>.
[MDP].

2 Municipal Government Act, RSA 2000, c. M-26, ss.
632 - 633.

3 Ibid. ats. 617.

4 Ibid. ats. 737.

5 Ibid. at s. 623.

© Ibid. at s. 633.

7 MDP, supranote 1 at 3.2.1.8.

8 Government of Alberta, Land Use Policies, at 2(1).
(Edmonton, Government of Alberta, Municipal Affairs,
1996) online: Government of Alberta, Municipal
Affairs < http://www.municipalaffairs.alberta.ca/
documents/ms/landusepoliciesmga.pdf>. [Land Use
Policies].

® MDP, supra note 1, sample provisions include 3.1,
3.2.1.6,7.1.1.7, and 7.1.1.13; and Land Use Policies,
supra note 8 at 6.1.

"MDP, supranote 1 at 3.2.1.8.

1 bid. at 3.2.1.9.

12 City of Edmonton, Terms of Reference for the
Preparation and Amendment of Residential Area
Structure Plans, Version 5, (City of Edmonton, 2010)

online: City of Edmonton < http://www.edmonton.ca/

city government/documents/Area_Structure Plan,
TOR_2010.pdf#xml=http://searchl.edmonton.ca/texis,
ThunderstoneSearchService/pdfhi.txt?query=%22term
stoftreference%22&pr=www.edmonton.ca&prox=page
&rorder=750&rprox=250&rdfreq=0&rwfreq=0&rlead=7

50&rdepth=0&sufs=1&order=r&cq=_&id=4d9af1447. >
3 MDP, supranote 1 at 3.2.1.7.

1 Re: Okotoks (Town of) (January 26, 2011), MGB
decision 005/11 online: MGB < http://www.
municipalaffairs.alberta.ca/abc MGB_board_order
search.cfm?fuseaction=SearchDetails&bonum=M
GB%20005%2F11 >

5 Subdivision and Development Regulation, Alta. Reg.
43/2002.
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INTEGRATED ENVIRONMENTAL By Jason Unger, Saff Counse
MANAGEMENT: THE ELUSIVE PRIZE

he goal of environmental management

is to mitigate human impacts on a
complex living system through operational
decisions, laws and policies. Managing
the environment in an integrated fashion
assumes two things: we know how to
manage the environment, and we can
integrate management across institutional,
jurisdictional and legal boundaries.
Integration is no easy task and the
traditional and current state of affairs
is like Swiss cheese, with different
governments and different departments
each making their own hole.
The size and nature of the holes in the
cheese are determined by the Constitution,
legislation and the exercise of government
discretion under that legislation.
Connecting the dots is no easy task.

Figure 1: the Swiss Cheese of environmental management

Integration between
governments

Inter-governmental level integration
requires recognition of specific realities
embodied in section 91 and 92 of the
Constitution, which set out federal

and provincial jurisdiction.! For the
“environment” this is not an easy matter
as there is no single head of power that
gives environmental management and
governance to either level of government.
Similarly, municipalities, as more regional
based decision makers, are limited in
their power by their enabling provincial
statute. Admittedly, integration between
the province and the municipality is far
easier to tackle than are Constitutional
issues, as the province has near absolute
control to limit municipal powers. In
practice, however, municipalities maintain
significant powers over environmental
issues.

Where governments diverge in approaches
to a specific environmental issue, conflicts

continued on page 8
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may arise. Generally, the federal
government holds a trump card in
relation to many environmental matters
that are validly within its constitutional
jurisdiction. The most contentious areas
of overlap where the federal government
may get involved include greenhouse
gas management, species at risk and
environmental assessment. Also, the
federal government has significant
jurisdiction and a role to play in
managing fisheries, fish habitat, pollution
that may harm fish and hazardous
substances.

Integration across
departments

Similar to jurisdictional constraints,

our laws and policies have evolved to
isolate areas of the environment and
decision-making in a manner that often
ignores the environment as a whole.
Often referred to as a “silo” effect, the
legal and institutional frameworks that
govern the bureaucracy are typically
good at isolating the scope of decisions,
notwithstanding the impacts on other
areas of the environment. To take

the Swiss cheese analogy further,
departments know the circumference of
their bubble and are constrained from
expanding past that bubble, both by
our laws and by self-imposed (or policy
imposed) limitations on how a decision-
maker exercises their discretion.

These interdepartmental constraints may
thwart true integration of environmental
management. Alberta Environment and
Alberta Energy may make decisions
seemingly indifferent to species at risk.
Similarly, Alberta Sustainable Resource
Development may pay limited attention
to the impacts of public land activities on
water resources.

This integration issue is exacerbated
in instances where a decision-maker
views their discretion as limited,

notwithstanding the legislative mandates.

The drivers for viewing one’s discretion
narrowly may be policy (and politically)
driven or be based in some perception
of risk (“Is my decision going to get the
government sued?”) associated with
using broad discretion. For example,
under the Environmental Protection and
Enhancement Act (EPEA) the breadth

of the definition of the “environment”
and “adverse effect” would enable

the Director designated under EPEA

to undertake various actions related

to species at risk, something more
centrally under the jurisdiction of Alberta
Sustainable Resource Development.?
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Yet, one would be hard pressed to find
an example of Alberta Environment
exercising discretion in this manner.

In the end, failures to integrate
environmental management and
governance may reflect a real or perceived
“passing of the buck” on holistic
environmental management. This in turn
may lead to failures to adequately consider
environmental impacts of an activity.

Conclusion
Integration of environmental decision

making and governance may hold out
some hope for better environmental
management. Unfortunately it

appears that the more one moves to
holistic, outcome based environmental
management the more one needs increased
technical, scientific and financial capacity
to reach those outcomes. This is to note
that efficiency gains in integrated decision
making may be vastly out weighted by
costs associated with proper monitoring,
oversight and compliance around
environmental outcomes.

continued on page 9
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Due to the inherent limitations of human
knowledge and the lack of a clear
regulatory compliance ladder to reach
environmental objectives covering all
relevant activities, it appears that recent
efforts to integrate governance in Alberta
will not assure environmental outcomes.
The rhetoric of environmental protection
is front and centre, but in attempting to
connect the dots of the Swiss cheese we
just may make one big mess.
Nevertheless, integration of environmental
management remains necessary.
Admittedly the Constitution is mildly
constraining on this front; however, there
are numerous opportunities to integrate
holistic environmental management
through environmental assessment

and more ambitious implementation

of cumulative effects management at
national, provincial, regional and local
scales. ®

1 The Constitution Act, 1867 (U.K.), 30 & 31 Victoria, c. 3.
2 See Environmental Protection and Enhancement Act,
R.S.A. 2000, c. E - 12, at s. 70(3)(a)(i) for example, which
allows the suspension or amendment of approvals
where an “adverse effect” was not foreseen at the

time of the approval. The definition of “environment”
includes “all organic and inorganic matter and living
organisms” and the phrase “adverse effect” means
“impairment of or damage to the environment, human
health or safety or property” at s. (1)(b) of EPEA.

Have feedback on
Newsbrief? Ideas for
content? Let us know by

email at lorr@elc.ab.ca or
phone at 1-800-661-4238.

The next issue, out by the
end of 2011, will focus on
the basics of administrative
law.
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SUPPORT THE ELC

The people of the Centre are dedicated and commit their time and energy to
ensure that the law serves to protect and preserve the environment. In order

to fulfil its work with the public, the Environmental Law Centre, which is a
registered charitable organization, depends on donations, grants, contract
work and volunteers. Of all contributions received, fully 100% will be applied
directly to public programming. Any inquiries can be directed to the Executive
Director by telephone at (780) 424-5099, Toll free at 1-800-661-4238 or by email.
Environmental Law Centre donors receive a tax receipt and are entitled to
donor benefits.

Yes! I would like to make a donation to the Environmental Law

Centre

I wish to make a gift of $

OR
I wish to make a pledge or $ payable
L] monthly LI quarterly L semi-annually (] annually
Method of Payment: L[] Cheque [l Visa [! Mastercard L[] American
Express
Card Number: CVC Code:
Name on Card:
Expiry Date: Signature:
Name:
Address:
City:
Province: Postal Code:
Tel: Fax:

[] Please send me more information on the Environmental Law Centre services.

L] Please have someone call me.
The Environmental Law Centre (Alberta) Society is an autonomous, registered
charitable organization that has been active in Alberta since 1982.

Revenue Canada Registration #118900679RR0001

To make a tax-creditable donation, please print this form and fax or mail it along
with your donation to:
Environmental Law Centre
#800, 10025 — 106 Street
Edmonton, AB T5] 1G4
Ph: (780) 424-5099  Fax: (780) 424-5133

If you prefer, donations can also be submitted by a secure credit card donation
on the ELC website.

Thank you!
10


http://www.elc.ab.ca
mailto:lorr%40elc.ab.ca?subject=Newsbrief%20Feedback

