ENVIRONMENTAL LAW CENTRE

Vol. 19 No. 1 2004
ISSN 1188-2563

204, 10709 Jasper Avenuc
Edmonton, Alberta T5J 3N3

In This Issue

Tips for Preparing Board

Ask Stéﬁ Counsel
Help — My Neighbour’s Tanks
arc Leaking! .....oooovvecieerecn 12

Environmental Law Centre
Celebrating

22 years of excellence in
environmental law

1952 - 2004

PRIMTF? O3 RECYC FD PAPFR

Sour Gas Well Application Denied

Polaris Resources Lid. — Application for a Well Licence, Special Gas Well Spacing,
Compuisory Pooling, and Flaring Permit {16 December 2003), Decision 2003-101
(Alberta Energy and Utilities Board} Application 1276521

Polaris Resources Lid. (Polaris) applied
to the Energy Utilities Board (EUB) for
a licence, pursuant to s. 2.020 of the O
and Gus Conservation Regulations, for
a level 3 critical sour gas well. The
EUB denied the application.

Over the past several years the EUB has
denied other applications such as
Amoco Petroleum for an exploratory
well in the Whaleback in 1994,
Stampede OQil for a sour gas well near
Millarville in 1999, and Shell Canada
for the Ferrier sour gas well near Rocky
Mountain House in 2001.% All of these
prior applications were opposed by
local communities for similar reasons.

This decision reflects key
considerations that the EUB will look at
in denying an application. Thesc
include unfavourable relationships with
the company, dissatisfaction with public
consultation, lack ol lrust, negative
impacts to wildlife and the
environment, risk to public and animal
healil, emergency response zomnes, and
public safety in the event of an
emergency evacuation.

Public consultation

In the decision not to approve the
licence application, the EUB gave
serious consideration to a number of
key concerns raised by the opponcnts
with respect to adequacy of the
consultation, poor relations with the
company, and a belief there was little
interest in meeting the community
nceds. In the prior Stampede Oil and
Shell Canada decisions, the EUB
criticized the companies for not
properly informing the public, which
led to negative interactions between the
companics and the communities,

In this case, Polaris’ view was Lthat
some community members were
adamantly opposed to the project and
would not negotiate or discuss the
project despite their attempts. The
EUB noted that members of the public
have an equal obligation to participale
in a meaningful way in these
consultation processes to have their
concerns adequately addressed. Those
opposed to the project considered the
consultation to be intermittent and the
company gither unresponsive or
unwilling to take the time to
understand how rural communities
work, The EURB’s position was that the
preponent is primarily responsible to
initiate, develop and maintain
appropriate relations within the
community.” It determined that Polaris
had underestimated the depth of
concern of local residents, and had not
preperly considercd public input.

Environmental effects

Opponents objected to the application
based on polential cumulative negative
etfects 1o wildlife, aesthetic and
ecological values of the area including
grassland biodiversity. An ecosystem
appreoach as opposed to multiple-use
planning was preferred, with a
moratorium on development in the
Whaleback area requested. Other
issues raised included air quality
impacts, tributary and stream
contamination, and surface
disturbances from the proposed access
road.

{Centinued on Page 2)
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[Seur Gas Well Applicatinn Denied. . .cantinuee from Page 1)

Polaris proposed a management plan it belicved would mitigate potential effects of water
quality. It had inciuded a plan for minimizing surface disturbances, and proposed

‘no net loss” for wildiife habitat in its management plan. Although this was
acknowledged by the 1EUB it was not satisficd that Polaris had adequately addressed
flood concerns, groundwater scepage or mitigalion measurcs for the site location. 1t also
was not confident that disturbances of native grasses or rare plants had been properly
considered. The EUB wanted to be convinced that Polaris was prepared to take all
necessary mitigation measures for any disturbance to the lands and the adjacent
Whaleback ccosystem. Tt determined thal Polaris had not properly addressed the
cumulative effect issues that were specifically ratsed by (the public as an EURB
requirement.

Quuality of life

Opponents were concerned about risks o local restdents from aring and blowout
scenarios. They questioned how this balanced with the benefits of the well, and belicved
the short-term industrial activity would have negative social and cconomic impacts on
their well-established ranching communily. They also [ell that visual impacts of road
development and industrial activity would devalue the natural landscape. The EUB was
of the belief that the well could be drilled with minimal visual impacts and without
unduly harming the quality of life of residents.

Safety issues

Polaris® position was that salely and envirommental impact 1ssues were nel as much of an
issuc as was the community rejection of the projecl. Pelaris proposed an emergency
preparcdness commillee be estabhished o address local issues and lurther develop the
cmergency response plan once the well was complefed, with ongoing community
assistance.

Opponents pointed out that when the relationship with a company s nol good, people
are less trusting and more fearlul ol T1;S gas releases. Other concerns included
evacualiion issuecs in the event of a blowout, notification concerns, and exit routes. The
EUB was concerned that Polaris had not presented a plan to deal with restricted or
reduced access (o or exit from the community during adverse weather conditions in the
untique terrain. Tt did not Feel that telephone notification, or roving personnel would be
able W overcome communicalion challenges in the event ol an emergency evacualion.

The EUB delermined that Polaris could have been more diligent in listening to residents’
concermns and special needs identification. The HUB expects that industry will develop
aceeptable procedures lo address needs, and respond to public concerns by adjusting its
cmergency planning zone.

The EUB was also concernad with Polaris™ financial capability. Polaris had lost its
primary partner for the project just pricr to the hearing. and another of its partners
indicated it would need to raise further capital to continuc as a project participant. Polaris
was confident it would obtain a new financial partner once a licence was granted. The
EUB however expressed concern that where certainty of a company’s ability to conduct a
project in a manner consistent with public interest is paramount, an insecure financial
position ig an issue regarding the company’s ability 1o exceute ihe project.

Need for the well

Polaris’ intention was to explore the same subsurface feature thal was previously targeted
by Amoco Petroleum to evaluate the potential for discovering hydrocarbons. In the
Amoco deciston, the LUB denied the application aller concluding it was deficient and
inconsistent with provincial management goats. The EUB determined it had to balance
the need lor the well to gather inlormation and the potential economic benefit againsi

ihe potential social and environmenital costs to the area before it could determine if the
proposed well was in the public interest. It was looking to be convinced that the
comparty could take all necessary aclion to mitigate risk and inspire confidence in local
residents.

[Conlinued on Paygs 5



New Ptivacy Law May Affect Environmental and Community
Groups

Please nore; This article is provided as information onfv. Itis
not an official interpretation of the law and is not binding on
the Gffice of the information and Privacy Commissioner. For
the purpose of applving or interpreting the law, the Personal
Information Protection Act and Regulations should be
constlred.

On January 1, 2004, the Personal Information Protection Aet'
(PLPA) became law in Alberta. PIPA regulates how private
sector organizations handle personal information, and strikes a
balance between the right of individuals to have their personal
information protected and the need of organizations to collect,
usc and disclose such information.

Background

Alberta has had legislation goveming the use of personal
information by public bodics since 1995 {the Freedom of
Information and Protection of Privacy Act). Federal
legislation governing the use of personal information by the
private scelor (the Personal Information Protection and
Electronic Documents Act (PIPEDA)) came into force in
2001, PIPEDA governs the collection, use and disclosure of
personal information by “federal works, undertakings or
businesges™ (including federally-regulated organizations) in
the course of commercial activities. Effective January 1,
2004, PIPEDA also applies to the collection, usc and
disclosure of personal information as part of any commercial
aclivily within a province, except where a provinee has
adopled substantially similar privacy legislation.

The coming into force of Alberta’s Personal Information
Protection Act means that provincially-regulated organizations
using personal information will be governed mainly by PIPA.
PIPEDA will only apply where personal information 15 used or
disclosed across a provincial border as part of a commercial
activity >

Application of PIPA to certain registered or
incorporated non-profit organizations

PIPA does not apply to organizations incorporated under the
Societies Act or the Agricultural Societies Act, or registered
under Part 9 of the Companies Act (a “non-profit
organization” under PIPA), except where personal information
is collected, used or digclosed in connection with a
commercial activity."‘

A commercial activity includes any transaction or any regular
course of conduct that is of a commercial characler including
the selling, bartering or leasing of membership, donor, or other
lundraising lisits. Personal information connected to a
commercial activity is also likely to include the fbllowing:4

»  Personal information gathered from paid subseribers
to a newsletter, or from individuals who register for a
conference or training session organized by the
organizalion;

»  Personal information gathered from individuals who
have paid a fee for any service provided by the
organization;

e Personal inlormation collected in the course of any of
the organization’s activities where the intent of the
activity is to make a profil.

The following are examples of personal information handled
by PIPA non-prolit organizations that will not be subject to
PIPA:

¢  Cmployment records of employees, voluntcers, and
board members, including resumes, criminal
reference checks, payroll and benefit information;

o Client records where no fec was charged for the
service;

»  Personal information collection as part of a
membership process or during fund-raising activitics.

Application of PIPA to other organizations

If an organization is not incorporated or registered under the
Societies Act, the Agricuituval Societies Act, or Part 9 of the
Companies Act, all provisions of PTPA apply. This is true
regardless of whether the purposes or activities of the
organization are not-lor-profit.

The requirements
The following is a list of some of the key PIPA requirements
that now apply as explained above:

*  Anp organization is responsible for the personal
information in its custody or under its control and
must designate onc or more individuals who are
responsible for ensuring the organization is in
compliance with the Act.

+  An organization may collect personal information
only to the extent that is reasonable for meeling ihe
purposes for which the information is collected.

*  An organization may usc or disclose personal
information only for the purposes the informartion
was originally collected, except with the consent of
the individual or as permitted by the Act.

*  When an organization collects personal information
from an individual, it must give notice of the
purpose(s) ol colleetion and a contact for questions.

s  An orgamization must makc a reasonable effort to

ensure (hat any personal information it collects, uses,
or discloses is accurate and complete.
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In the Legislature...

Federal Legislation

The Anfarciic Envirosmenial Protection
Act and the Antaretic tnvironmental
Protection Regularions arc in force as of
December 1, 2003, Also cffectuive as of
December 1, 2003, the Minister of the
Environment is designated as Minister
for the purposes of that Act. With the
coming into force of the Act, Canada
ratified the Madrid Protocol, 1.¢. the
Protocol on Bnvironmeniol Profection to
the Antgrotic treary.

Two federal Departiments are conducting
reviews of legislation. Transport Canada
i3 performing a len-year review of the
Transportation of Dangerous Goods Act,
19092, Turther mlormalion on the process
15 available on the website <hitp: i www,
we.ge.catdgieonsullfacire view/menu.
him=. As well, Health Canada has
miliated a review of 1ts legislation with a
goal ol iniroducing a new Concda
Healih Proteciion Act, which would
replace the Food ard Diugs Act, the
Hazardous Products Act, the Quaranting
Act, and the Radiation Emitting Devices
Act. More information on the review,
including background documents and
opportaniiies for participation, is
avaitable on the website <htip://

renewal he-se.pe.cas,

Federal Regulations

The Off-Road Small Spark-Tgnition
Engine Emission Regulutions under the
Cunddian Envirommental Profection del.
1999 were flnalized s of November 6,
2003, with the huik of the Regulations
coming inte force on January 1. 2005
The Regulations introduce cmission
standards for small-spark ignitions and
apply to 2005 and later-model years.

Envirommenial Emergeney Regulations
under the Canadian Emvirennental
FProtection Act, 1999 came nio lorec on
November i8, 2003, The Regulations
present a list o' 174 substances, which
ay b harmaiu! (o the environmeni il
they enter it as a result of an
envircnmental emergency. The
Regulations require information from
any person who owns or has the charge,
management, or contro! of any of the
listed substances, an enyronmental
emergency plan, and specify reporting
requirements.

In Progress

Alberta Legislation

The Legislative Assembly finalized a number of picees of legisiation before
adiourning in December 2003, Bill 36, the Environmenial Protection and
Enhancement Amendment Act, 20003 received Royal Assent on December 4,
2003, it comes into force on various dates. The amendment incorporates the
new process for issuing reclamation ceriificates into the Act. As well, the
amendment incorporatas codes of practice into the Act by specifving them ina
number of places where ‘approval” or “by regulation” 13 specified. Also
receiving Roval Assent on December 4, 2003 were:

o Bill 37, the Climate Change and Emissions Management Act,

o Bill 49, the Public Lands Amendment Act, 2003,

o Bill 50, the Wildlife Amendment Act, 2003,

e«  Bill 51, the Natural Resources Conservation Board Amendment Act, 2003, and
»

Bill 208, the Gccupiers ' Liability (Recreafional Users) Admendment Aci,
2003.

The Fildlite Amendment Act, 2003 makes o number of amendments to the
cnforeement and administration provisions, mcluding inereased penalties for
poaching, the capacity to enter into reciprocal agreements with other
Jurisdictions, and @ system for tracking those with outstanding fines for wildlife
ollences W ensure they are not able to purchase hunting or fishing licences.

Cases and Enforcement Action...

Recent enforcement news [Tom Environment Canada includes:

s A Provincial Court Judge in Quebee ordered Si-Paul Seafood Limited (o
pay a $500 fine and $9.500 to the federal Lnvironmental Daimages Fund
after the company pled guilty to a violation of the Canadian Environmenial
Protection Act, 1999 by dumping fish waste without the required permil.

¢ The Ontario Courl of Justice ordered Cheung [on (Oliver) Mok to pay a
tine of $17,500 plus a mandatery victim suecharge of S4,375 aller receiving
a guilty plea to rwo charges under the Wild Animal and Plamt Protection
and Regulation of nfernational and Interprovincial Trade Aci. The charges
were for illegally importing from Hong Kong traditional Chinese medicines
containing derivatives of endangered animals and plants.

o An Ontario Court of Justice in Brampton sentenced Canadian Tire
Corporation to a penalty ol $25.000 after receiving a guilty plea to three
counis ol violating the Ozone-depleting Substances Regulations under the
Candadian Emvironmental Protection Act, 1999, The penalty is to be
directed (o the Canadian Dermalological Association to be used for public
educalion and awareness of skin cancer and other health concerns
associated with the thinning of the ozone layer.

The Ontario Superior Court of Justice dismissed an application by Croplite
Canada challenging a City of Toronto bylaw prohibiting the use of pesticides.
The Court ruled that the bylaw is legal under the Ontario Municipal et and
does not conflict with provincial or federal pesticide legislation.

M Dolores Noga
{nformation Services Coovdinator
Environmental Law Centre

I Progress reports on selected environmental activity of the government, courts
and tribunals. A morc complele report on these maiters can be oblained by
subscribing 1o The Regularory Review, a monthly subscription report prepared
by the Fnvironmental Law Centre. To subscribe or obiain further information
call (780) 424-3099 or visit owr website at <httpz//www.elc.ab.ca=.
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New Model Emerging for Wildlife Management

What 15 the best appreach 1o managing wildlife, where there
are diverse and conflicting interests at play? In many cases,
ranchers, resource developers, hunters, conscrvalionists,
govermmnent officials and others all have strong views about
how wildlife should be managed. Obtaining broad support for
a management strategy has been a major obstacle to
addressing wildlife concerns in the past. A new model, called
Collaborative and Adaptive Resource Management { CARM),
is being tried by provincial departments and stakeholders (o
build consensus in several important cases across the provinee.

Collaborative and Adaptive Resource Management
The CARM model was developed by Dr. Cormack Gates, who
teaches in the Faculty of Environmental Design at the
University of Calgary. The model is designed to involve
interested parties in a process that leads to recommendations
for managing any environmental resource. Top-down,
government-driven processes have, in some cases, failed io
generate confidence or obtain broad support. By contrast, the
CARM process is normally initiated by a government agency
or department, but is conscnsus-based and driven by the
stakehoiders. It is designed to overcome institutional barriers,
such as lack of cooperation or communication between
government departments, and o encourage interested parties
to generate ideas in collaboration with government,

How the process works

Under the CARM model, onc or more government agencies
with jurisdiction over the resource initiate the process by
scoping the tssues, identifying and engaging stakeholders,
providing basic information, and inviting stakcholders to
participate on the plarming team. Ideally, the members of the
planning team are sclecled 1o represent the full seope of
interests in the resource. This may include industry,
cenvironmental, reereational, and aboriginal interests, as well
as municipal, provincial and tederal agencics.

Once established, the planning team attends a serics of
meetings o [inalize terms of reference, sel objectives, cvaluate
allernatives, and develop a management plan. The number of
meetings will depend on the complexity ol ihe issucs 1o be
resolved. The process is consensus-based, requiring
unanimous agreement on each element of the plan before it is
adopted. Once finalized, the management plan is submilted by
the lead agency as a recommendation to the Minister
responsible for the resource. At his discretion, the Minister
then leads implementation of the steps set out in the plan.

Recent examples

Over the past six months, the Environmental 1aw Centre has
been assisting the Luscar Mines Conservation Group to
develop a strategy to protect wildhife and habitat on mine sites
near Hinton, Alberta. As the mines are reclaimed and closed,
the wildlile is increasingly vulnerable (o hunling and habitat
degradation [rom ofT-road vehicle use.

The group’s membership includes local residents, hunters,
environmentalists, conservationists, off-road vehicle users and
local government officials, among others. Afler initial
meetings, the group decided that the most effective way to
cnsure protection for the wildlife was (o convince (he Minister
of Sustainable Resource Development Lo intiate a planning
process based on Dr. Gates” model.

In December, the Luscar Mines Conservation Group reached
agreement on terms of reference based on CARM. Under the
terms, the group would become a member of a multi-
stakcholder planning team that will develop recommendations
for integrated management of the wildlile and habitat, The
lerms of reference have been submitted to the Minister of
Sustainable Resource Development for approval, with a
request that the Minister initiate the planning process, In the
meantime, the group is investigating land use designations and
inlerpretive opportunitics that are consistent with wildlife
conservation.

The work of the Luscar Mines Conscrvation Group comes on
the heels of successlul elforts in Southern Alberta to reselve
wildlife management issucs using the same process. In
Medicine Hat, the City and interested parties, over the coursc
of 10 meetings, reached consensus on land and wildlife
management for Police Point Park. a 200 acre urban natural
area. The City is expecied (o accept the plan soon.

Dale Eslinger, Arca Biologist for Fish & Wildlife Division
and a planning team member for Police Point Park, stresses
the impoertance of collaboration: “In the past, plans were
consultative, but agency-centered and developed. The CARM
mode] is community-based, and helps cngage stakcholders and
develop trust in officials and the process.”

Those invelved in the process point oul that there are
limitations. Getting government departments and agencics
fully on board has been difficult in some cases. The
collaborative nature of the process also means that it is best
suited to management issues within a conlined landscape
where conflicts are limited and expertise readily available. In
SOMC cases, lssues may be too complex, or conflicts too
mitense, lor the process to be effective,

Eslinger also has some concerns with keeping the public
involved over the long term: “The CARM process could
represent a major improvement in management. But the list of
endangered species is growing. The collaborative
development of strategy and action plans requires people
power. The individuals on these commitlees are donating

their time - they have busy lives and may run out of patience.”

(Continued on Page 10}
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Case Notes

Supreme Court Allows Interim Costs for Public Interest Case
British Columbia (Minister of Forests) v. Chanagan Indian Band, 2003 8CC 71

This recent decision provides an excellent discussion of
interim costs i public interest law cases. The Supreme
Couri ol Canada (the Court) reviewed the discretionary
power of courts to grant interim costs and the eriteria that
must be met o justify such an award. A strong
dissenting opinion provided critical analvsis of the law of
interim costs and the narrow circumstances under which
they have been awarded in the past. The majority of the
Couri upheld the British Columbia Court of Appeal’s
decision to grant interim costs.

The facts

Members of four British Columbia Indian Bands were
logging Crown land. in conravention of stop work
orders issued by the Minister of Foresis for breach ol the
Forest Practices Code. The Minisier commenced legal
action to enforce the orders. The Bands claimed the right
io log the lands under aborigina! Gitke and sought o
challenge the Code constitutionally as conllicng with
their aboriginal rights. As part of this challenge, the
Bands requested ther legal costs be paid by the Crown in
advance of the trial. The chambers judge declined 1o
order the Crown to pay the Bands™ costs, however the
British Columbia Court ol Appeal reversed (his decision
and awarded mierim costs 1o the Basds,

The majority decision
Justice LeBel outlined several criteria thal must be
present o Jusitly an award for interim costs in public
intercst ltigation. The party seeking the order woeuld be
deprived of the opportunity to procead for financial
reasons and no other option exists; theve is a prima facie
case ol sullicient merit to warrant proceading; and the
issucs transcend those of the individual litigant, are of
public mportance. and have not been rzsoived in
previous cases. §f these conditions are established, a
court will have a narrow jurisdiction o order the party’s
costs be paid prospectively. The Court held thal the
trial court must determine in any particular case
whether it should be classified as special enough to
maks it appropriate for an award of nierim costs. The
Court held the criteria had been miet in this case and
suggested that iimitatiens uaposed by the Court of
Appeul in the cosls order would enceurage the partics 1o
resoive the issuc through negel

Awards ofinlerim cests inapproprnate cases have
been recognized in Canada, bur are Timited 1o
exceptional cases because tne court is asked
cssentiatly 1o pre-determine &n lasue. Concarng sach
as access 1o justice and mig
belween litigants ar

Traditionally, ihe power (o order inlerim cosls has been
exercised mainly in matrimonial cases where some
liability has been presumed, and in rust cases where the
courl granted advanced costs to be paid by the trust for
whosc benefil the action was brought. The Court noted
thal when considering an inferim costs order a court
should address the balance belween the need o
encourage reasonable litigation and access to justice.

The dissenting opinion

Speaking for the dissent, Justice Major would have
allowed the appcal and denied interim costs to the Bands.
Justice Major discussed the usual practice of awarding of
costs to the successful party afier the conclusion of
litigation, and indicared that awarding interim costs when
Liability was andecided was a dramatic extension of the
precedent. The majority decision o award interim costs
was classified in the dissent as a form of judicially
imposcd legal aid,

Justice Major found that no special eircumstanecs cxisted
to make this case a public mlerest test case requiring the
ordering of interim costs. 1le held there was no evidence
o show that ihe land claims were exceptional 1 this
ease. and implied that the decision may resull in an
increase of interim costs applications with littde guidance for
trial judges.

The dissent summed up the minority’s view ol ihe narrow
guidelines for awarding extraordinary mlerim costs: the
party sceking the costs cannot allord the litigation and
has no means (o proceed: there 15 a special relationship
betwoeen the parties so thal an award ol inlerim costs 18
appropriate; and there is a presuimplion that the party
secking the interim costs will win an award from the
olher party. The minority indicated that "special
cireumstances” has et been clearly defined. therefore
blurring the distinction between the traditional awarding
ol costs and access to justice.

It wili be important to follow any futire interim cost
applications closely to sce whether this decision has
opened the door o more public interest litigation,

M Keri Barringer
Staff Cunnsel
foviroinncatad Loy Centre



{Mew Privacy Law May Attoot Esvwairenmenlal and Cormunity Groups. . continued fram Page 3}

*  An organization must make reasonable security arrangements Lo prolect personal information against security risks.

s Ap organization must provide an individeal with access to his or her own personal information, and allow for corrections to
that information, as long as the request is reasonable and exceptions do not exist that prevent access or corrections. The
organization may charge reasonable fees for providing access.

Review by the Information and Privacy Commissioner

PIPA authorizes the Information and Privacy Commissioner to review Lhe decisions of private sector organizations to deny an
individual access o his or her own personal information, or to refusc a request lor correction to the individual's personal
information.” Individuals may also make a complaint to the Commissioner il they believe their personal information has been
collected. used or disclosed without proper authority or without their consent.”

Compliance and penalties

PIPA gives the Commissioner the authority to require mediation, hold an inquiry, and issue orders to enforce compliance with the
Act, among other measures.” PIPA makes it an offence to willfully collect, use or disclose personal information in contravention of
the Act.'™ It is also an olfence to willfully try to gain access to such information: 1o destroy, change or hide information to avoid
dealing with an access request: or to obstruct or mislead the Commissioner or his stafl. While PIPA provides maximum penalties of
$10.000 for individuals and S100.000 for organizations, neither can be convicted 1f the court is satisfied that the action in question
was reasonable in the circumstances.

Practical steps for compliance

For organizations and activities to which PIPA applies, reasonableness and comimon sense are parameunt in complying with the
Act. The Office of the Informatien and Privacy Commissioner has come up with a set of practical steps to assist organizations to
achieve comphiance:

e {btain consent lor collecting, using and disclosing personal information, excepl when inappropriate (for example, in an
emergency or when consent would compromise the availability or accuracy of the inlormation). Obtain the consent in a
torm appropriate (o the kind of mformaiion concerned. 1f an individual moedifics or withdraws his or her consent, respect
the changes.

¢ Collect personal information only [or reasonable purposes and oaly collect as much personal information as 1s reasonable
lor those purposes.  Lixcept when inappropriale, collect personal information directly from the individual concerned and
inlorm the individual of how vou will use and disclose the information.

s Use and disclose personal infommation only for the purposes for which it was collected, unless the individual consents or
the Actl permits use or diselosure without consent.

o Onreguest, provide an individual with idorination about the existence, use and disclosure of the individual’s personal
information and provide access W that mformation, if reasonable. On request, correet information that 13 inaccurate.

*  Ensure thal any persenal information is as accurate as necessary [or the identified purposes; ensure that personal
inlormation is secure; and keep the information only as long as reasonable for business and legal reasons.

s [esignalc an individual 1o make sure you comply with the Act, and make inlormation about your organization’s
imanagement of personal information available on request.

Further information
For additional inlormation and resources, please contact:

The Office of the Information and Privacy Commissioner of Alberta
Toll tree: 1-888-878-4044

F-mail: generalinfolgoipe.ab.ca

wWeh siter <hilp/Swww . eipe.ab.cas

{Continucd on Page 100

A3 SAIN FHINID AT TRINIWNOXIANT



ENVIROMMENTAL LAW CENTRE MEWS BRIEF

Action Update

Federal Environmental Pe_tition a Useful Tool

Imagine a simple, straightforward means of raising vour
environmenial concerns with government ministers. Even
beller, imagine an overseer to ensure that your concerns make
their way to the right place and are addressed in a timely
lashion. Wishlul thinking? Perhaps not. The lederal
cnvironmenlal petitions process wnder the Awditor General Aci
oflers a relatively simple means tor Canadians (o bring their
environmental concerns and questions to a range of federal
departments and agencies.’

What is the environmental pefition process?

Any resident of Canada, including organizations and
corporations, can submit a pefition dealing with an
environmental matter to the Commissiener of the Environment
and Sustainable Development in Otiawa. The Conumnissioner
administers the environmental petitiong process by receiving
and directing petitions to relevant federal ministers and
monitoring responses by these minisiers, Uader the Aduclitor
General Act, the Commissioner must forward a petition to the
appropriate minister(s) within 15 days. and any minister
recelving a petition must respond directly to the petitioner
within 120 days. Vhe Commissioner monitors ministers’
regponses tor timeliness and adeguacy of content. Replies that
do not adequately address the requests made n 2 petition may
be returned by the Commissioner to the minister for further
work.

Petition requirements and process

A petition under the environmental petition. process can be a
simple letter or a more detailed dociment with supporting
materials  the content depends largely upon the petitioner.
There are two basic requirernenls that an environmental

artd the issue raised must come within the responsibility of at
least one of the twenty-five [ederal departments and agencies
that arc subject (o the peulions process.”

A range of questions and regquests can be sel oul in an
environmental petition, For example, any of the lbllowing
reguests could e made:

®  Aninvestigation o pussible non-compliance with
or non-cnlorcement of s lederal law;

¢ Clarification of federal policy related 10
environmental matiers;

s Apeview of exist ronmoenal laws, reguiations
or poliwcles. IUis also open o pelitioners o sugeest
improvements or ¢henges 1o sasting laws,
regulations and policies;

¢ Information aboul kow a particular department is

involvied I an ciivironinenial matter o

EEUTN

@i 1o meel a conunitment
made by & minister or depariniens on an
environmenisl matter or issue;

e Hieps that have heer i

o Information about the environmental integrity ol a
department’s own operalions.

To increase the prolile ol the environmental petitions process
and assist Canadians in making use of the process, the
Commissicner has crealed a petiions catalogue on the Internet
that provides access o aclual pelrions and the responses
provided by government. The petitions catalogue can be
found at <http./www.oag-bvg.gc.ca/domino/petitions.nst/
english, On the “environmental petitions™ secticn of the
Commissioner’s website, the Comumissioner’s annual reports
since 2001 and A Guwide to Environmental Petitions can be
accessed.” These documents also give a great deal of useful
information on the petitions process.

An assessment of the process

The environmental petilion process was created by
amendments to the dadifor General Act n 1993, Since that
time, over 100 petitions have been submitted: in some
instances, petitioners have submitted fvllow-up petitions on an
issue. Stnce 2001, the Commissioner has taken an active role
in encouraging Canadians to make usc of the process and in
administering that process. As mentioned above, the
Commissioner monitors whether departments and agencies are
responding to peftitions within the legislated time
reguirements. Although there are no sanctions set out in the
Aet for failure to respond within the required time, the
Commissioner has been very open and direct in assessing the
performance of government and in identifying instances of
nen-compliance (and the offending departiments or agencies)
m the annual reports on the petitions process.

In 2003, the Commissioner began a program auditing
government’s follow-up on commitments made in petition
responses. The first year selected responses Lo four petitions
and assessed how well the relevant government departments
did in carrying oul commilinents macde (n their responses. The
Conumissioner’s report on the audits is notable for its candour
and (ransparency 1 assessing the departrents in question.

The Commissioner’s commmitment to the petitions process and
w holding government accountable on a fong-term basis [or its
responses, as well as the relative case of filing a petition, make
the environmental pelition process an attractive tool for
Canadians seeking action on environmental issues at the
federal ievel.

| Cindy Chiasson
Executive Director
Ernvironmerntal Law Cenfre
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[Sour Gas Well Application Denied. . .continued from Page 2}

Environmental Law

Centre
Donors - 2003

Conclusion

The EUB was not satisfied that the risks to the community and the environment
were adequately addressed and therefore these outweighed the benetit that would
be received by granting the licence. Ultimatcly the EUB denied the application as
not being in the public interest, although it indicated it would consider tuture
applications on their own merits. It appears that, similar to previous decisions, the
EUB must be satisfied of several criteria — an effective consultation plan with

The Environmental Law Centre extends its
gratitude lo those individuals, companies and
tfoundations that made a financial contribution
to support the Centre's opcrations in 2003,

They are:

BENEFACTORS - $5,000 +

Alberta Law Foundation
PATRONS $2,500 - $4,999

Fraser Milner Casgrain
Imperial Oil Limited
Luscar Ltd.
Petro-Canada

TELUS

PARTNERS $1,000 - $2,499

Alberta Pacific Forest Industries Inc.
Canadian {lydro Developers. Inc.
Judith Hanebury, Q.C.

Dr. David Y.F. Ho

Nexen Inc.

FRIENDS up to $999

Ackroyd, Piasta, Roth & Day
Alberta Development Officers Association
ANonymons

Garry Appelt

ATCO Ld

Barrhead Fish & Game Association
Beresh Depoe Cunningham
Cindy Chiasson

City of Edmonton

Clearwater County

Davis & Company

Thomas A. Dickson

Albert J. Doberstein

David M. Duggan

Laprit Txploration [td.

Ferner Fovironment Inc.

Dr. Mary Griffiths

Thomasine lrwin

Ronald Keublak

Arlene Kwasniak

Debra Lindskoog

Alastair R. Lucas. Q..

Letha MacLachlan, {).C.
James Mallet

Michael E.1. Moan, Q.C.
Nature Conscrvancy of Canada
Clifton D. ()" Brien

Br. Mary Richardson

Dennis R Thomas, (Q.C.
Donna lingley

James Tweedie

United Way of the Alberta Capital Region,
Valentine Volvo

CHET Wallis

communication, trust building in the community, adcquate environmental impact
assessment with proper mitigation for wildhfe and vegetation, a sound
development plan, a stable financial situation, experience with Ha.S gas, and a
sound emergency response plan that clicits confidence from the community. Each
time the HUB denies an application. it is a message to the companies to be hetter
prepared. It is an incredible amount of work, time, commitment, and cost to the
opponents who can take some satisfaction that the EUB, particularly with respect
to critical sour gas well apphcations, will listen.

B Keri Barringer
Staff Counsel
Environmental Law Centre
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2003 Mactaggart Essay Prize Winners

The Lnvironmental Law Centre is pleased to announce the winning essays
{or the 2003 Sir John A. Mactaggart Essay Prize in Environmental Law.

The [irst prize was awarded to Michelle Toering from McGill University lor
her cssav: An Argument for a Human Right lo o Healthy Envivonment:

What is it and How Can if Be Implemenied. Sccond prize was awarded to
Paul Guy from the University of Toronto tor his cssay: Throwing Cauiion
to the Wind: The Precautionary Principle, NAFTA and Environmental
Protection in Canada.

Members of the 2003 volunteer selection committee were: Alasiair
Mactaggart (Honourary); Elaine Hughes, L niversity of Alberta: Ron
Kruhlak, McLennan Ross LLP; and Gilbert Van Nes, Alberta
Environmental Appeal Board.

The Mactaggart Third FFund donated the capital for this prize. Additional
contributions to the prize were made by Carswell and charitable donors to
the Lnvironmental Law Centre.

For further information, contact Dolores Noga, Tnformation Services
Coordinator, al the Environmental Law Cenire at 204, 10709 Jasper
Avenue, Edmonton, AB T3J 3N3, by phone at {780) 424-5099 or 1-800-
661-4238, by lax at (780) 424-5133, by emat! al dnogalfele.ab.ca, or check
the Environmental Law Centre website at <http://www glc.ab.ca>.
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How citizens can get invoived

Although the CARM process itsell'1s inttialed by &
govermient de[?"l‘tl‘]"’"[ or agencey, ndividusls and groups can
request thal suei action be taken.
communily could start as the Luscur groun has done, by
meeting (e identify issues and objeelives, then submiiting &
formal proposal o the Minister requesting

CARM process.

Concernoed citizens nog

nitaien of the

Ouce the CARM process 1s ormally underway, stakcholders
can identify themselves to the lead agencey and ask o
participate on the planning lcan.

Conciusion

Collaborative and Adaptive Resource Managament requires
that government departiments and agencics coordinate cilorts,
and may reprasent a challenge (o iradiitonally msular decision-
making within departments. However, the Provinee appears
io be willing to support the collaborative process, al loast sn a
trial basis. The Police an' Park project demoastraies that e
process can generale efleciive mansgemen sclutions with
broad support.

Advanmapes of an agency-iniiated process sacl ¢y CARM
inciude governmen! finencial znd administyative suppert.
Agency involvement fiom the earty stages 3[%0 provides some
assurance that the plan that ewerges ceptabie 1o the
Agency and the Minister responsibis.

CARM is a promising appireach to public resoures
Wmu-rum.r-L with po‘rennal for B ad aoplication, Asa

- the model will also
serve a5 a usetal ex.amgle for w dfc-l nags

under the Provinee’s Wetor Fov e strafegy.

rent mdi’ 'I"if’
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{Nevw Privacy At May Aftoct nvironmental and Gommunity Grouns. .. nontinued from Page 71

Albena Government Services

Information Management. Access and Privacy

Phone: 780-644-PIPA (74723 (Toll Free dial 310-0000 first within
Aldbertad

E-mail: pspinfoi@gev.ab.ca

Web site: <hlipdiwww psp.gov.ab.ca>

& Tim Chander
Research and fssues Monager
Office of the Information and Privacy
Commissioner of Alherta

® James Mallet
Staff Counsel
Envivommental Law Centre
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The ELC is looking for lawyers
interested in environmental law

The Hoviconmentad Daw Coentre (HLC) §s looking for lawyers who
would be interssted in reforrals on covironmental law matters,

s an Hdmonten base
providing Righ guelity legal sery
YERCLICES ‘1\\

covernmaenl

The charity that is commitied to
nvironnental and nafural
Our ciients can range wom the general public, to non-
Porganizations and (he business community, We
receive guestions {over 470t 20037 that vun the gamur of

envirosmmental luw lopics frorm g guahity 10 water rights,

Aces ine

(e

o restrictions imposed
annot provide fegs
fees arse we

by our funders, our in-house lawyers

i represeniation for our clicnts. When the need
iy o reler ovr clients w lawyers who have experience
wid, Unfortunstely our refomal actwork 1s not

In an ellort to expand cur current relerral system we are
0 jocale lewyers across the provinee who nay bemterested in

ag o Shiends with enviconzalal law conceis,

Q

or micrest e el

X r!d‘_:.‘sll LN

A5 estensive backeround in e

X ronmental faw s nof required, but a
keer inforesy i the fleid certain 33

5. We thiok that the more diverse
@ better our ziients will be served.

Frecelving erertals oo
< contact James M.ﬂict at {7803 424-
nail ot :milctl lo.ab ca. You can




By James Mallet, Environmental Law Centre

Tips for Preparing Board Submissions Without a Lawyer

Individuals and environmental groups
preparing submissions for the
Environmental Appeal Board, Lnergy
and Utilities Board, or Natural
Resources Conservation Board often
wonder how to get their points across
most eltectively. When a lawyer's help
1s not available, persons preparing
submissions can make a better
impression and a bigger tmpact on the
Board by attending to the following
PoINis.

Preparation

[{'possible, obrain a copy of a submission
prepared by an experienced lawyer. This
will provide guidance on appropriate
structure, format and language.

Stick to the ivsuwes. Before you begin to
wrile, make sure you understand the
issucs thal the Board has agreed fo
determine. An appeal may involve
several stages, with different issues
identilied for each. For example, a
preliminary hearing may be held to deal
wilh nsatters such as standing, or to
determine the issues the board will
address at the main hearing.

Hdentify exacthy whai vou want from the
Board. Youmay know that vour
posilion is that the Board should, for
example, overtuen the irector’s
decision and cancel the approval or
license issued. 1f this is the only
oulcome acceptable to you or you want
1o sel a precedent on a point, you may
decide not to volunteer any allemative
solutions.

On the other hand, vou may decide that
your concerns could be addressed
through a condition to the approval or
license at issue, or by having the
Director reconsider the matter according
to Jaw. In such a case, consider sctting
out these “fall-back™ positions m your
submission. The Board 1s generally
receptive o elforts at compromise.
However, vou should also be aware that
the Board, i an effort 1o find a solution
acceptable W all parties, may favour your
fall-back positions over your request that
the approval or heense be cancelled.

Consider these factors carefully before
suggesting alternatives.

Hdentifv vour key arguments or
concerns, Pare down each point you
want to make 1o a few lines. Avoid
statements of fact at this stage of
preparation. Your points should clearly
idenrify the specific deficiencies of the
decision under challenge.

Identify facts that support your
argument. At this stage, make a list of
the facts that are directly relevant to
vour key argumenls. Where a [act
statement does not directly support vour
argument or provide essential context,
leave it out. Remember that your
argument may be undermined if the
Board concludes that vou have
overstated vour facts, or that your facts
do not supporl your posilion.

Tdemtify supporting statute loow and
precedent. Set aside some Umc 1o
review Lhe applicable legislation. You
will also need time to look lor decisions
that support your position. and excerpts
that can be incorporated into vour
submission. Counsel for most boards
will generally direct vou to relevant
decisions and the governing legislation.
For additional kelp, vou may also
contact the Environmental Law Centre.

Drafting

There is more than one way (0 write an
effective submission. The following is
a basic approach that can be modified
as needed.

It generally makes sense to begin with a
description of who vou are and any
geographical or other ties vou have 1o
the matter at hand. If vouare
represented by an environmental or
community group, outline the group’s
membership, mandate and main
activities.

Next, provide context for the issue at
hand by cutlining relevant actions taken
by the proponent, government officials,
and your group. You should also
include the relevant facts about the
projeet that pertain to the issuc.

For example, 1f the appeal concerns the
effect of the project on air emissions,
summarize the data on air emissions.
The purpose here is not to raise your
concerns, but to bring the Board up (o
speed on the regulatory process Lo date
and the facts on which your appeal is
based.

Next, set oul your key arguments,
numbered, in point form. and in boid
face. This will help locus your writing,
and will also focus the readers’
attention. From this point, cxplain how
vour facts support vour first argument,
lay out your reasoning, and sct oul any
supporting statute law or precedent.
Then turn to yvour second argument, and
so on, being careful not to confusc
them. Each sentence in each scction of
your argument should either support or
provide essential context for the
argument you are building,.

Lastly, state what you wanl from the
Board. It may also be appropriate o
state this at the beginning of vour

submission, by way of introduclion.

Further suggestions

It is generally best to avoid msultng or
sarcastic language. Try 10 communicaic
the level of your concern while
maintaining a professional tonc.

Try 1o avoid legalistic language, unless
you have a legal background and
understand how legal terms are uscd.
As much as possible, keep vour
language simple,

Begin your work far enough in advance
that you have time to write several
drafts. Where possible, ask an
experienced lawyer to review your
submission and provide comments cn
clarity, language and structure.

The author wishes to thank Jeanifer
Klimek for her assistance with this
article.

ulthe Moy
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. Ask Staff Counsel

Help — My Neighbour’s Tanks are Leaking!

Dear Staff Counsel:

My property has been
contaminated by leakage from the
underground storage tanks of the
gas station next door. Will1 be
required to clean up my property
or is my neighhour responsible? 1
have heard about a program for
cleaning up underground tank
contamination. Will that help me?

Yours truly,
Dirk T. Dert

Dear Mr. Dert,

The question of responsibility for
remediation ol contaminated fand is
covered by legislation and by the
common law. Alberta’s
Environmental Protection and
Enhancement Aci (EPEA) can be
used by Alberta Envirenment to
require responsible parties to
remediate contamination. Most
commonly, Alberta Environment
relies on subslance release
provisions in Part 5, Division |
LPEA (o require remediation.
Undcr those provisions, partics that
have caused contamination and their
successors are held responsible for
remediating that contamination.

There are contaminated sites
provisions in Part 5, Division 2
EPEA that direct responsibilily for
contamination to a wider range ol
partics, including owners of
contaminated land. Tlowever,
Alberta Environment’s policy is to
use those provisions to deal with
extracrdinary circumstances where
contaminated land poscs a
significant adverse elfect to human
health or the environment.
Practically speaking, the
contaminated sites provisions are
rarely uscd, and the substance
relcase requirements are the tool
gencrally used by Alberta
Environment if contamination is nol
remediated on a voluntary basis.
You may wish to contact Alberta
Environment about your concerns.
Depending on where you are located
in the province, you can contact the
relevant zone staff who deal with
contaminated land:

»  Nerthern region, regional
director, phone (780) 427-
7617,

¢ (cniral region, regional
director, phone (403} 340-
4881;

»  Southern region, regional
director, phone (403) 297-
5959,

All Ajberta govemment telephone
numbers ¢an be reached toll-lice
within Alberta by first dialing 310-
0000,

Another option you might consider is
pursuing common law remedies
through court action. Depending on
the circuristances of your particular
situation, you may be able Lo pursue
actions in nitisance, trespass or
negligence. If you are successtul, a
cowrt can award you money damages
to compensate for loss or damages
you have suffered. In addition, a
court can grant an injunction,
prohibiting a continuation of the
activity causing the problem, in
successful actions [or nuisance or
trespass. To delermine whether any
common law remedies apply to your
situation, you should consult a
lawyer. There are time limitations for
the commencement of common law
actions, 50 you may not be able to
rely on these rights if vou have been
aware of the conlamination on your
property for a long period of time.

Practically speaking, pursuing
remediation of contamination under
EPEA rather than through court
action is often a better choice. By

choosing the regulatory route, you are

generally not subject to the same (ime
limitations that are part of court
actions. As well, Alberta
Enviromment is the body responsible
for ensuring that remediation oceurs
under EPEA, thus you may incur
fewer costs than you would in
pursuing court action. Court action

can also be very lengthy and an award

of costs will give you the money to
remediate, rather than requiring the
responsible party to undertake the
necessary work.

Alberia Municipal Affairs, the
provincial department that
admimisiers the Afberta Fire Code,
began a time-limited remediation
funding program in 2000 for certain
underground petrolewmn storage tank
sites. The program applied to
orphaned former gas stations taken
over by municipalities and to gas
stations owned by small operators.
Under this program, funding of up to
$10,000 for environimental site
assessments and up to S100,000 for
remediation was available to
qualifying parties. It should be noted
that this funding was not necessarily
intended to cover the total costs of
assessment or remediation, and that
any remaining costs would be the
owners’ responsibility. No new
applications have been accepted for
this program since March 28, 2002,
but the deadline for completion of
remediation undertaken as part of the
program has been extended to
October 31, 2004, For more
information about the program, call
1-866-833-3300 within Alberta (415-
8666 in Edmaonton),

Prepared by:
Cindy Chiasson
Executive Director

Ask Staff Counsel is based on actual
inquiries made to Centre staff. We
invite vou to send us vour requests for
information c/o Editor, Ask Stoff
Counsel, or by e-mail at
elc@elc.ab.ca. We caution that
although we make every efforf to
ensure the accuracy and timeliness of
staff vesponses, the responses are
necessarily of a general nature, We
urge our readers, and those relying
on our readers, to seek specific
advice on matiers of concern and not
to rely solely on the information in
this publication.



