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Regulatory Reform Needed for
Contaminated Sites

Ten years have passed since the
FInvironmental Protection and
Enhancement Act (EPEA) came into
effect.! When it was enacted, onc of
EPEA’s novel features was the
inclusion of provisions aimed at
remediation of contaminated sites.
These provisions, developed following
extensive policy development and
stakeholder consultation in both the
provincial and national arenas, were
intended to give Alberia Environment a
means to deal with contamination,
ensuring environmental protection
while making polluters pay and
achicving fairness for those involved
with contauinated land.

A decade later, EPEA’s conlaminated
sites Erovisions have scarcely been
used,” whilc a range of parties
vigorously liligate regarding regulatory
loois and allocation of liability lor
remediation of contamination.
Jurisprudence from both the
Enviroumental Appeal Board and the
Court of Queen’s Bench has confirmed
Alberta Environment’s ability to use
different regulalory tools to address
contamination matters, bul has given
filde guidance with respect to
circuinstances in which the regulators
should resort to use of the contaminated
sites provisions.® In recent vears, other
Canadian jurisdictions have undertaken
policy and legislative initiatives aimed
at revising exisling contaminated sites
requirements and cncouraging the
redeveloprient of “brownfield” sites
(siles that have been remediaed).” As
well, municipalities in Alberta have
been lobbying for initiatives to address
brownficld matlers.”

Given all of these factors, the time may
well be ripe for Alberta to undertake
statutory reform in relation to
contaniinated fand. This article offers
some suggestions for possible
tegislative change, focusing on Part 5,
Division 2 of EPEA, which contains
the contaminated sites provisions. Ina
previous article, it was suggested that
legislative reform take the route of
development of criteria for use of the
contaminated siles provisions as
compared to usc of EPEA’s substance
refease provisions, which have been
Alberta Environment’s regulatory tool
of choice for requiring remediation of
contamination.® However, such a step
would likely be a stop-gap measure
and would not selve the deeper
concerns regarding allocation of
liabiiity and utility of the
administrative process.

Option one - eliminate the
problem

One legislative option is to repeal Part
5, Division 2 of EPEA and tely wholly
upon the substance release provisions
in Part 3, Division 1 to dcal with
contaminaled gites. This generally
reflects Alberta Environment’s current
practice. Such a step would offer the
advantage of clarifying the regulatory
tools available for dealing with
conlamination, idealty eliminating
Hitigation related to the choice of thosc
tools made by Alberta Environment.
Parl 5, Division 1 also offers a much
more streamlined and straightforward
process for issuing orders and
reguiring remediation, with a lower
threshold for action (adverse effect
rather than significant adverse cffect).

{Continued on Page 2
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However, this option does have drawbacks. One of the chief problems of this approach
would be the resulting inconsistency with recommendations of both the Contaminated
Siles Liabilily Tssues Task Force, which championed fairness as a basic principle of
Alberta’s contaminated sites legislation,” and the Canadian Council of Ministcrs of the
Environment Core Group on Contaminated Site Liability, which also saw laimess as an
important element of such legislation.” Wholcsale climination of Part 5, Division 2
would also result in the loss of some useful regulatory elements, such as a broader range
of responsible persons, public notice and participation, and possible compensation for
persons aflecied by contaminated sites. However, some or all of these elements could be
retained by making amendments to Part 3, Division 1 1o incorporate them into the
substance release provisions. Such amendments could be specifically limited to
contaminated sites matters only,

Option two — separate remediation and liability

Another legislative option would be to amend Part 3, Diivision 2 to take the determination
and allocation of liability out of the regulator’s hands and shilt that task to the courts.
This could be achieved by relaining and clarilving stalutory criteria for liability allocation
and directing that determination of liability be made by the Alberta courts, either by
scparate civil action or through an application under EPEA. This approach offers some
altractive advantages, foreinost of which is the removal of a significant roadblock to the
usc of Part 5, Division 2. Allocation of liability 1s a matter that is commonly dealt with
by 1h¢ couris, while argnably Alberta Environment is not equipped, in terms of personnel
or resources, to make such determinations. Such an approach is a common-sense means
of having elements of contaminated site remediation dealt with by thosc bodics best
suited to do so, with Albcrla Environment addressing technicai requirements and the
courts determining liability allocation. [t is also consistent with suggestions made by the
C ontamjnalegd sites Liability 1ssues Task Force regarding the separation of remediation
and liability,

It is possible that this approach miglit see parties try to delay remediation until liability
has been determined by the courts.  This could be avoided in part by clearly scparating
remediation and liability within the statutory provisions and including a specific statutory
requirement that remediation proceed regardless of the status of liabitity determination.
To deal with any hardships that could arise 1n this vein. a fund could be created. with
repaymeni provisions. to enable parties to carry out remediation prior to liability being
allocaled.

Conclusion

Regardless of the roule (o be taken. it is clear that some form of legislative or regulatory
reform is required (o deal with the difticulties inherent in Alberta’s contaminated sites
regime. Ideally such reform will be underiaken by Alberia Environment in the near
Muture and wilk include opportunities for public participation and input. Without such
refon it seems likely that we will see further disputes and litigation in the future over
sclection of regulatory tools to deal with contaminated sites.
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Forestry Case Sets Precedent for Duty

to Consult

Haida Nation v. B.C. and Weyerhaueser [2002]2 C.N.L.R. 121 and (2002) 216 D.L.R. (4™ 1 (B.C.C.A)

A recent decision by the British Columbia Court of Appeal
has set new precedents regarding the respective duties of the
Crown and third parties to consult with First Nations before
undertaking activities which may infringe upon aboriginal
rights or title.

Facts

The Haida Nation applied for a judicial review of decisions by
the Province of British Columbia (the Crown) to make
changes to a tree farm license {the License} that permits
logging operations on lands over which the Haida were
claiming aboriginal rights and {ille. The Crown did not
consult with the Haida Nation before replacing and
transferring the License to Weverhaeuser, even though it knew
of the Haida’s claim.' The British Columbia Supreme Court
held that the Crown had a moral, but not a legal, duty of
consultation te the Haida Nation. The Haida appealed to the
British Columbia Court of Appeal.

The Crown’s duty to consult

In its original reasons for judgment, the Court of Appeal
addressed two central issues. The first issue perlained to the
Crown’s duty to consult. In a unanimous decision, the Court
overturned the lower judgment and held that the Crown’s duty
te consult with the Haida Nation was triggered as soon as the
Haida established a reasonably founded prima facie claim of
aboriginal title.” It was therefore not necessary for the Haida
to prove aboriginal title in couwrt for the Crown’s duty 1o
consull 1o be engaged.

In making this finding, the Court rclicd on another recent
British Columbia Court of Appeal decision, Taku River Tingit
First Nation v. Ringstad, which held that the “special trust
relationship” between the Crown and aboriginal peoples had
been breached through the Crown’s refusal to consult wilh the
Tlingit First Nation until the Tlingit had proven their
aboriginal rights and title in court.

Third party duty to consult

In the original reasons lor judgiment, the Court also held ilat
Weyverhazuser had a legally enforceable duty to consult with
the Haida Nationr, and found both Weyerhacuser and the
Crown to be in breach of their “enforceable, legal and
cquilable duties to the Haida people.™

Neither the Haida Nation nor Weyerhaeuser had presented
arguments during the Courl of Appeal hearing with respect to
Weyerhaenser’s duly (o consult with the Haida.
Weyerhaenser objected to the Court inaking a finding that had
not been dircetly pleaded by the parties and was granted an
oral hearing (o make arguments challenging both (he Court’s
jurisdiction and the finding on the duty to consult,

Sources of third party duty to consult

The Court’s additional reasons for judgment included two
scparate opinions upholding a duty for Weyerhaeuser to
consult and a dissent finding no such duty.

The Court identified four sources of Weyerhaeuser’s duty to
consult with the Haida.

+  Weyerhaeuser had a statutory duty to consult,
pursuant to certain dispositions of the Forest Act.

e  Weyerhacuser’s duty of consultation arose from “its
opportunity ic put up a defense of justification™ for
any claim against it with respect 1o prima facie
infringements of aboriginal rights or titlc.” The
defense of justification had previously only been
available Lo the Crown.

s The Crown’s breach of its duties to the Haida caused
Weyerhaeuser to receive a license that “suffered from
a fundamental legal defect.™ In the absence of a
declaration of invalidity, this defect could only be
remedied though consultation by both the Crown and
Weyerhaeuser.’

s Weyerhaeuser knew or should have known that the
Crown was breaching its own “continuing and ever
present™® fiduciary duty to consult. Weyerhaeuser
was therefore in “knowing receipt” of a License that
was “clogged” or “encumbered” by the Crown's
breach.” As a result, Weyerhacuser was held to be a
constructive trustee, “owing a third party fiduciary
duty to the Haida people”,'” separatc from the
Crown’s duty.!" Furthermore, as the Crown exercises
no control over Weyerhaeuser’s day-to-day logging
operations, Weyerhaguser was also held (o bear an
additional duty t¢ consult with the Haida with respect
to infringemends of aboriginal title and aboriginal
rights resulting from those operations, '

The Crown and Weyerhacuser have since received leave to
appeal the casc 1o the Supreme Court of Canada.

Implications

The B.C. Cowrt of Appeal’s decision in Taku River is also
under appeal to the Supreme Court. Should the Supreme
Court decide to overturn Taku River, it would also effectively
be overturning the Haida decision.

{Continued on Page 5)
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In the Legislature...

Federal Regulations

As of July 24, 2003, thc Sohent
Degreasing Regulations under the
Canadian Environmerntal Protection
Act, 1999 are in force. The
Regulations are intended (o reduce
releases of trichloroethylenc and
tetrachlorocthylene.

Alberta Legislation

Elfective July 22, 2003, a new
Nuisance and General Sanitation
Regularion is in force under the Public
Health Act. AR 24372003 repeals AR
242/85 and expires on September |
2012 to snsurc a review.

Effective on Oclober |, 2003, the
Conservation and Reclamation
Regulation. AR 115/93, will be
amended by AR 247/2003. The
amendment replaces sections of the
Regulation pertaining to standards and
codes of practice, 1o the application for
reclamation certificale, and to operator
liability after a reclamation certificate
is issued.

Except for s.4, the Agricultural
Dispositions Statutes Amendment Aci,
2003 was proclaimed in force on July
10, 2003, A number of regulations
camge into force along with it,
including AR 226/2003, the
Dispositions and Fees Amendment
Regulation, AR 22772003, (he
Exploration Dispuie Resolution
Regulation. and AR 2282003, the
Recreational Access Regulation.

AR 1902003 amends the O and Gay
Conservation Regulations, AR 151/71,
as of June 12, 2003, The amendment
addresses emergency preparedness and
response. An amendmeni addressing
emergency preparcdness and response
waus also made (o the Pipeline
Regufarion, AR 122/87. The
amendment reguiation, AR 192/2003
is in force as of June 12, 2003,

Manitoba Legisiation

As of July 18, 2003, there is a new
regulation under Fhe Pesticides and
Fertilizers Comtrol Act. Itisihe
Prescribed Spraving Eguipment and
Controlled Products Regulation, Map
Reg. 119/2003.

In Progress

Cases and Enforcement Action...

Alberta Environment issued an Enforcement Order under the IEnvironmental
Protection and Fnhancement Act to RD Flush Systems Ltd., as registered owner,
and Jacob Martens. director. of a tanker truck washing facility in Red Deer. The
facility had a registration under the Code of Practice for Tanker Truck Washing
Facilities and a registration under the Code of Practice for Compost Facilities.
The Order was issued after investigators determined the Company was
contravening their Registration in a number of ways in violation of the
Ewnviranmental Protection and Fnhancement 4ct, the Waste Control Regulation,
the (Code of Practice for Tanker Truck Washing Facilities, and the Code of
Practice for Composi Facilities, The Order suspends the Registration re the
compost facility, and requires immediate compliance with the Code of Practice
Jor Tanker Truck Washing Facilities, The Order also requires that the collected
hazardous waste be removed and disposced of at an approved waste management
facility, that a new plan be subitted and approved noting how the Company
will comply with the Waste Control Reguiation in the future, that testing be
done to deterimine the extent of contamination of the area, and that a remediation
plan be submiticd, approved, and implemented.

Alberta Environment issued an Enfercement Order (o Hannah Transport Ltd.,
Brian Hannah, and 811319 Alberta Ltd. of Diumhelier and Acme. Alberta. The
Cheder pertains to the improper storage of hazardous wastes in violation of s.11
ol the Faste Conftrol Regulation. The Order requires that the site be secured
with a locked security fence, that an earthen berm be constructed to provide
containment for the leaking substances, and thal a pian be developed to ensure
the site meets all the requirements of the Wasie Control Regulation, the
Activities Designation Regulation, and W Favironmental Protection and
Fenhancement Act. The Order requires the work be done according (o an
approved schedule of implementation. The substances involved were
transported from British Columbia where 4 courl order had been issued for
violation of the Special Waste Regulation.

PrimeWest Energy Inc., operating at or near Carstairs, was senienced (o a fine of
$25,000 and a Creative Sentence Order of $75,000, after the Company pled
guilty to release of a substance in an amount that causes or may cause a
signilicunt adverse cffect, contrary to s, 98(2) of the Fnvironmental Protection
annd Fruhancement Aci. The Creative Sentence Order will be directed towards
lunding of a habitat restoration project iv the Falls Creek Reclamation Project.

A British Columbia Provincial Court Judge ordered Wie-Bet-Ter Holsteins Inc.
of Chilliwack to pay a $1.000 {ing and $6.000 to (he Habitat Conservation Trust
lFund afier the company pled goilly 0 a charge under the Haste Afanagement
Act related to improper spreading of manure near a drinking water source.

B Dolores Noga
Information Services Coordinator
Environmental Law Centre

In Progrece reports on selected environmental activity of the government, courts
and tribunals. A more complete report on these matters can be obtained by

subscribing to 7he Regilaiory Review, a monthly subscription report preparcd
by the Environmental Law Centre. To subscribe or obtain further information
call (780) 424-3099 or visit cur website at <http:/www elc.ab.ca>.




{Forestry Case Sets Precedent. . . (Continued trem Page 3) '

The impact of a decision to aflirm Haida would depend on the basis upon which the Supreme Court found a third-panty duty to
consult. Should, for example, it find that Weyerhaeuser had a statutory duty 1o consult, the impact of the decision would be limited
to British Columbia and to provinces with similar legislation. By contrast, a decision which endorsed the principles of knowing
receipt could have the effect of imposing dulies on third parties in every instance where they have benefited from the Crown’s
breach of its own fiduciary duly (o consult.

Furthermore, should the Suprcine Court hold that third parties such as Weyerhaeuser have a duty to consult with First Nations, it
will likely not resolve the question of what specific steps a third party must take to demonstrate that it has fulfilled that duty.
Although the Court of Appcal stated that “employing Haida people in | Weyerhaeuser’s] operations, or the sharing of economic
opportunities™ would be a necessary part of Weyerhaeuser’s duty, it declined to exhaustively delineate its content or scope.

115 also notable that the Haida were able to oblain a declaration of Weyerhaeuser’s duty 1o consult through the procedural avenue
of judicial review, as 1t is less costly than traditional litigation, and could provide an alternaic means of dircctly challenging actions
taken by industry that infringe on aboriginal rights and title.”” Indecd, this procedural precedent could have the greatest long-term

impact will respect to the capacity of First Nations to asscrt and protect their aboriginal rights and interests through the cowrt
syslem,

B Reyoolds Mastin
Research Assistant
Fuvironmental Law Centre
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Environmental Law Centre New Publication

e |

Demystitying Forestry Law: An Alberta Analysis, 2" Edition
By Brenda Heelan Powell
Price: $24.95+ GST

This book is an updated version of the original text published in 1990. Tt addresses the current state of
forestry law in Alberta. Topics include ownershi p of Alberta’s forests; disposition of Crown timber;, forest
management planning and reforestation; and a detailed review of forest management a greements. Now
material meludes public participation; crvironmental concerns; non-regulatory enforcement, and law reform.

To order, contact the Envirenmental Law Centre by:

Telephone: (780) 424-3099 or 1-800-661-4238

Fax: {780} 424-5133

E-mail: elci@cele.ab.ca

Mail or in person: 204, 10709 Jasper Avenuc Edmonton AB T5J 3N3
Website: <htip:/fwww elc.ab.ca>

3

| A SMIN FRUENTD AT TININNCRIAN



| ENVIROMMENTAL LAW CENTRE NEWS BRIEF

Case Notes

Costs Awarded to Citizens in Inland Cement Appeal

Maga et af. v. Director, Northemn Region, Reglonal Services, Alberta Environment re: inland Cement Limited {17 January 2003)

Appeal Nos. 02-023, 024, 026, 029, 037, 047, and 074-R (A E.AB.).

The Environmental Appeal Board {the Board) recently
awarded partial costs to the Appellants in their appeal of
Inland Cement Limited’s (Inland) amending approval for its
cement manufacturing plant in north Edraonton.' The
amendiment was granted in May, 2002, by Alberla
Environment, and permitted Inland to use coal instead of
natural gas as a fuel source at the plant.

Applications for costs were made by the Edmonton Friends of
the North Environmental Society (EFONES) and the
Edmenton Federation of Community Leagucs (EIFCL), both
also representing several individual appellants. Mr. Neil
Hayes, an unrepresented appellant, also brought an application
for costs.

The Board has broad discrelion under section 96 of the
Environmental Protection and Enhancement Act * (EPEA) to
“award costs of and incidental to any proceedings before
it....". However, the Board may only consider costs that are
“directly and primarily related to

a) the matters contained in the notice of appeal, and

b) the preparation and presentation of the party’s
submission. ™

IT a cosis ilem is found 1o satisfy these requircinents, the
Board will cvaluate it against the costs criteria sct out in
scction 20 of the Favironmental Appeal Board Regulation
(“Regulation™). " Of these criteria, the Board has stressed that
a key factor in whether costs will be awarded is their
connection to evidence or argument thal substantially
contributed to the hearing. The Board is also guided by the
purposes of EPEA, set out in section 2 ol {lic Act.

The Beoard is nol bound by the “loser pays™ principle generally
relicd on by (he courts. [nstead, the Board cousiders the
public interest in a costs award, examines (he reasonablencss
of the request. and (hen nakes a determination with reference
1o the provisions of EFEA and the Regulation. The Board has
stressed the responsibility of all citizens for environmenial
protection and that. as a starting point, costs arc the
responsibility of the individual partics.”

The unrepresented appellant

Mr. Neil Haves™ claim for costs relating 1o preparation for the
hearing was rejected, as was his claim for time taken off work
to attend the hearing. The Board considered thesc costs to be
a “rouline and necessary parl of being appellant.™ The Board
awarded Mr. Hayes his out of pocket expenses, which were
less than 3% of Lis (olal claim.

The Board also stressed that costs must be properly
documented, and (he basis for the caleulation explained,
before an award will be considered,

The experts

The Board rejecled costs claims for expert evidence in all but
two cases. Failure 1o address (he issues under appeal, and in
one case a lack of credibility, were key in the Board’s
determination that much of the evidence had not significantly
coniributed to the appeal.”

An interesting issue arose with respect 1o two wilthesses who
testified for EFONES. Ms. Goodwin and Mr. Darwish had
carlier filed notices ol appeal, but then withdrew them and
allowed EFONES to represent them. At the hearing they
testified as wilnesses. Ms, Goodwin as a medical scientist and
Mr. Darwish as an accountant, and claimed costs for their
involvement in (he procecdings. The Beoard stated that their
cvidence was not expert and did not coniribute significantly to
ihe Board’s decision. Ilowever, the Board went on to state:

The tact that [Ms. Goodwin and Mr, Darwish] filed
Notices of Appcal makes it clear that they have a personal
stake in the matter, and as a resull, the Board expects them
te participate in the appeals, including using their
professional skills to assist in the presentation of the
appeal.®

The lawyers

At the appeal hearing. counsel for EFONLES and counsel Tor
EFCL divided the 1ssucs lo be addressed before the Board.
The Board acknowledged the efficicncy of this approach and
the significant contributions made by ¢ounsel for the
appellants, and awarded partial legal costs to both groups.

The Board stressed (hat counsel had raised signilicant issues,
focused the presentation of clients, and made the hearing more
eflicient,

The Board reiterated that it is nol appropriate o basc its costs
awards on a solicilor and client approach. Rather, costs are
awarded based on what it considers to be a reasenable
allowange for hearing and preparation time. modified to reflect
the administrative and regulatory environment and other
criteria that apply befere the Board.”

The Board allowed additional cosis (o reflect the effectiveness
ot counsetl for the EFCL in presenting and explaining
complicated and technical evidence.

Conclusions

Only in a very fow appeals has the Board made an award of
costs. The Inland costs decision, along with last ycar’s costs
decision in the Lafarge appeal.' indicate that the Board is
mere willing (o award some costs where the issucs are of a
complex, technical natwre.  Also imporlant to these costs
awards was the effectivencss of counsel in streamlining the
hearing. presenting and explaining evidence, and focusing
clients and witnesses.



Case Notes

Judicial Review Finds EAB Patently Unreasonable

Court v. Alberta Environmental Appeaf Board, 2003 ABQB 456,

Introduction

In 2001, Alberta Environment ({he Director) issued an Approval
to Lafarge Canada Inc. (the Approval Holder), to open, operate,
and reclaim a sand and gravel pil in the Municipal District of
Rocky View. Alberta. The Dircctor’s decision was appealed by
Linda Court (the Appellant) to the Environmental Appeal Board
{EAB). The Appellant had previously filed a Statement of
Concern with the Director and had been found by the Director o
be dircctly alfected.

The Appreval Holder and the Director challenged the directly
affected status of the Appellant. The EAB determined that the
substanlive issucs which would be heard at the hearing were
ingxtricably linked to determining the preliminary issuc of
standing, The decision on dircctly affected was delerred wniil the
hearing was conducted. The Board also stated that it was not
bound by (he Direclor’s decision. that the Appellant had dircelly
affected status. At the end of the hicaring the EAB decided that
the Appellant was not directly affecied aund dismissed the
appeal.’ The decision was judicially reviewed by Justice

© McIntyre of the Court of Queen’s Bench, who determined that
the EAB's decision was “patently unreasonable’. The Court
determined ihat the Appellant was entitled te be granted standing
as a directly affected person and remided (he maiter back to the
EAB.

Issues

The EAB decided that the effect of dust and other pollutants,
noise, and cumulative effects from the Approval Holder’s
operation were the issues it would mic on at the hearing. The
EAR was clear that issues regarding other gravel operations in the
arca were not before thewn. The EAB was also clear thal the issue
of the dircetly aflected status of the Appellant was a key
prelininary issue and would addressed at the hearing. I stressed
that the cunmulative ellects of a project were insuflicient o form
the basis lor directly aflected staws. [t would be looking for a
“direct nexus’ between the Approval and the impacis asseried by
the Appellant as the foundation for standing,

Hearing and decision

In detennining the Appellant was not dircctly affected the EAB
considered the principal test for dircetly afTected as stated in
Kostuch.” That is, the Appellant must show a personal interest
that is directly impacted by the approval granted, bevond the
broad inlerest of all Albertans for general covirommental
protection gouls. Other principles considercd included
whether the person’s inferest is supported by (he statute in
guestion. and whether there is a balance hetween
environmenlal and economic interests. The EAR determined
that the Appellant’s real concern was the impaci of other
existing gravel operations in the arca, and that there was no
direct connection between these concerns and the matter of the
appeal.

The EAB also determined that the Approval Holder’s
operation would directly and indirectly affect the area in
which il operates. and the effects would be cumulative.

It reiterated however, that the cumudative impact of the
operation in conjunction with and primarily duc to the existing
operatiens was insuflicient to grant the Appellant standing.
They did not find from the ¢vidence presented that dust and
other pollutants, or noise, would directly affect the Appecllant
in a way that was ralionally connected to the Approval issued,

The EAB went on to discuss the authority that the Director
has, but did nol use, 1o take cumulative effects into
considerafion before making the Approval decision. Credit
was given (¢ the Director for recognizing, in hindsight, the
potential problems with the air quality in the area resulting ina
number of suggested amendments to the Approval, in
particular, additicnal air quality monitoring, The Director has
the authority under EPEA 1o amend an existing approval.

Judicial review

The decision was reviewed by the Court under three standards
for judicial review — the standard of correctness, the standard
cof reasonableness, and the standard of patent
unreasonableness.” In determining this standard the Court
looked at four contextual factors as set out in Pushpanathan:*
the existence of a privative clausc or statutory right to appeal,
the expertise of the tribunal, the purpose of the legislation, and
the nature of the question as law, fact or mixed law and fact.
The court gave great deference to the privative clause in
EPEA. the expertise of the EAB en the issuc of standing, the
language in EPEA that provides authority for the EAB 10
disiniss a notice of appeal, and the issue of standing as a
question of mixed fact and law.’

The courl determined that the issuc of standing was intended
by the legislators (o be left to the jurisdiction of the EAB, but
that the decision they made was reviewable under the patent
unreasonableness standard. To be patently unreasonable the
defect must be apparent on the face of the tribunal’s reasons,
and must be demonstrated as so by the Applicant (Appellant).®
The Court found that the personal and expert affidavit
evidenee presented by the Appiicant (Appellant) and the
reasonable probability that the Approval Holder’s operation
could cause a deterioration in air quality at her residence, thus
adversely affecting her health, was sufficient (o demonstratc a
dircctly affected status.

The Court found the EAB had applied a patently
uireasonable test in tiniing and content, and did not have
regard to its own case law oa the issue, when it deferred its
decision on the Appellant standing until the conclusion of the
appeal hearing” It completcly disagreed with the EAB that
delerring its decision on the Appellant’s standing until the
hearing was concluded was nccessary becausc of the nnusual
inextricable link between the issue of standing and the
substantive issues of the appeal,. The Court found that it
would be unusual for an issue of standing not to be
mextricably linked to the substantive issues of an appeal.

{Continued on Page §)

LTI, 1A L A e

| #3ig SAMIN FILNID M T LNBNNOIANT



L
Lt

I EMNWIRONMENTAL LAW CENTRE NEIS Bivh

- Action Update

Creative Sentencing

Part IT — Outcome of Workshop

Formal structure & responsibilities

Based on the recommendations of the February 2002
workshop. a five to six persen commitlee will be asscimblad on
a project-by-project basis (0 assist the Crown Proseculor
assigned o the file with the devclopment. selection and
manioring of creative sentencing projects.

Comunittee members will vary 1o some extent with each
particular project but the Crowns Prosecutor assigned o (he
file und the nvestigaior in charge of the investigation will
forny its core. The Crown and the investigator will begin by
pinpeinting (he root cause of the incident. This will be the
cenier-point around which ihe project is modeled. The Crown
Prosccutor will then work with ihe investigaior to determine
whether and wliat kind of scienlific or technical expertise
might assist m developing and evaluatiog the merits of any
proposed project. In the event of o confested sentencing
hicaring, such scienufic or fechinical experts might also be
called upon to testily in court.

Another key mcmber of the commitice will be a specially
assigned investigator dedicated to deating with all creative
sentencing prajects including investigiting such issnes as;

1. Does the proposcd project resuft in a secrel benefit to

the company”?

Are there conflicts, whether actual or perceived. in

directing funds woward a paticular group or cause?

Age any mebers of the management or Bourd of

Dirccrors of a proposed project fund-recipient (he

subjeci of an ongoing wvestigation o convigtion?

4. Does the proposed project duplicate work that has
already heen done?

[

“ad

The role of the specially assigned hivestigator is currently
being filied by Fave Hutchings of Alberta Environment, She
has alse assuned responsibility for securing the services of
any experts needed 10 assist the comutittes. She is building
and will maintain a dircctory of crganizations eligible to
participate in creative senicncig. and will act as the historian
for all projecis. preserving a record and coordinating an afler-
the-fact survey to determine which projects were truly
successtul. Ms. Hutchings is aiso responsible for follow up on
all creative sentencing orders and in the case of non-
complinnce. slic will be the lead investigator

From time 1o me an anditor from Alberta Jostice niay join the
committec. The auditor may be required wheie there is a
qucsiton of the Mnanciat vinbility of any proposed recipicnts of
project funds. The anditor will aiso be used to review the
financial reperts complicd and provided by fund recipicnts. a
standard feature inall creative seniencing orders,

Finally, in some cases the committce would also incorporate
an administrator.  If the creative senlencing order is very
complex or highly technical, or wherc the project requires
ongolug direction (o the accused. an adninistrator may be
required 1o give such direction. choose between options
presented by the accused. and assess whetlier the terms of the
order have beer nict,

The Crown will set the agenda for the committee meeting.
bringing forward ideas lor potential projects as advanced by
the Courl. Counsel for the defendants or committee nicmbers.
The Crown will be responsiblc to ensure that the project falls
within the guidelines. and the orders within the Courl’s
jueisdiction o grant. The February 2002 workshop also
recommended (hat the Crown arrange a workshop for
conmuntice members o revicw on-going projects once every
WO YCATS,

Amended guidelines based on the work of the
Workshop

Perhaps the most important work (hat was done at the
February 2002 workshiop was to formalize the guidelines for
creative senteacing projects as follows:

Pre-Requisites for Creative Sentencing

= Before a creative scuitencing praject will be
considered as a sentencing optiow, the accused mus
demonstrale they are in compiiance wilh existing
fegislation and that systems are in place o ensure
continued compliance.

¢« Asarule. the cost of the project musi be in addition
to a substantial monelary penalty; ihe penalty must
FEMOVE 41y eCOnomic or. compeliiive advaniage that
accried 1o the accusced as a result of the comumnission
of the oflence.

s Although the creative sentcrcing option is availabic
after g fingling of goilt, swhetlier or not there has been
2 guiliy plen the offender must accept respousibiliiy
for the ofteuce

Limiiations on Eligible Projects
¢ Deicrrence should be the priinary objective and the
vardstick by whick the siwecess of such projects is

measured.

#  The order must be prridive in nsture,

fConitinued on Page 100



Environmental Law Centre
Donors - 2002

The Environmental Law Centre extends its
gratitude to those individuals, companies and
foundations that madc a [inancial contribution
to support the Centre's operations in 2002,
They are:

BENEFACTORS - $5.000 +

Alberta Luw Foundation
Dow Chemvical Canada Inc

PATRONS $2,500 - §4,999

Friser Milner Casgram
impenial Ol Limited
luscar L.
Petioanada

TELTIS

PARTNERS $1,000 - $2,499

Alberta Pacific Forest Industnes Ine
Canalian Hydro Drevelopers, Tng
Judith Hanebury. (.00

MeLennan Rogs

Mexen Ine.

Sunenr Energy Ine.

Synerude Canada Lid

ASSOCIATES $500 - $999

Crarmy Appelt

City ol Edmonton - Asset *Janagement & Public Works
Dawvns & Compamy

Lome Fitch

o Diavid Ha

Eonald kruhlak

haclagpart Therd Fund

Jan Tavine

Dennis Thomas, 0.4

Danna Tingley

FRIENDS $25¢ - $439

ATCO Tad,

Ackroyd, Flasta, Koth & Day
Buresi Dlepoe Cunningham
Chery] Bradley

Chevron Canads Hesources
Cindy Chiasson

Keith Fzrguson

Alagtair R. [ueas

T.etia Macluchian

Michael [T Mein, .00
CLIT Walhs

CONTRIBUTORS $125 - $249

ATONYIMIOLS

Clity of St. Albert

Frnvee Manapement T,
Arlene Kwasniak

Nebta Lindskoog

Franz Lise
Mature T onservancy of Cannda
Cliften 17 {7 Brien

Fuod Deer River MNarralists Society
v 3ary Bavzardsens

Sheres Belzil Tardime

UP TO $128

vannel Allingharm
Browles: Fryont
Thumes [nekson
D Mary {Inffiths
Pdaruin Famasiak
Themasine fiwin
Teaniler Savill

{Costs Awarded to Citrzens in Inland Cement Appeal . . Continued from Page 6}

The Board will only consider an award of costs for cxperts where the evidence
relates directly 10 the issues under appeal. Furthermore, the Board will not
award costs for witnesses who filed notices of appeal, even if subscquently
withdrawn. This suggests that costs might also be refused lor witnesses who
are active in an organization that is a party in an appeal, since it could be
argued they are not “nentral third partics”.

B James Mallct
Staff Counsel
Environmental Law Centre

The gosts decizwm is ciled as Muga e of (27 June 2003), Appeal Nos. M2-023, 424,026, 029, 637, 047 anad H74-0010
(AEAR)

R.&.4. 2010, ¢, E-12.

Ervironmental Appeal Boged Regulation, AR V1293 [Regdation], s. 18(2) Sec sipra nate | at para. 32

Regulanon. ibid, . 20023

SupraTuds 1 at para. 30

Stggarar e 1 31 paras, 106-107.

Swpranote 1ac paras. [15-117, 120

Stipea note Bar . £11.

Stipra nate | al quaras. 143.144.

The ersts decision is eated as Kéewit er al (17 November 2002], Appeal Nos. D197, 098 and 191-CD (AR AB). Fora
distussion of this devision, see K. Barringer, “Costs Awarded to Citizens in Lafarge Appeal” Mews Brigf | 7:4 (20073 6.

m

{Judicial Review Finds EAS Patently Unreaseonatbe. ... Continued from Page 7}

Ti also said the Appellant was not required to prove she was affected in a
unique or different way from other Alberans.

Conclusion

This case is an example of how a judicial review of what appeared to bc an
unreasonable decision can be successful for an Appellant. At the time of
writing the EAB had not yet re-heard this matter. For somg, it may be
difficult both financially and cmotionally to persist with the legal options
avallable. 1t is a choice that is individual in nature, and will depend on how
far an Appellant is willing to take their case. Tn practice, decisions on directly
affected status will continue to be made by the EAB based on their expertise
as an adnunistrative body. Decisions such as this one may provide incentive
for future challenges on this key threshold matter in the appeal process.

M Keri Barringer
Staff Counsel
Environmental Law Centre

Cemrt v Livecior, Bow Regron, Hegional Services, Alberta Emvironment, re: Lafarge Canada e, (31 Angguest 2007)
Appeal Na. 41-098-1H{AbE.A B

Fostuch v. Alhertn Livector, At mid Batar dpprovads Idvisicn, Envieonmentul Frotection) (1995), 17CELR. NE
246 (Ab.EA L), aF panigraph 24,

Court v. Alharts Envicormentad ppeal Hoard, 2003 A BB 456, Reasans For Judpnenl,

Haucky Tuwri v, Carads (Mardster of Citi ip and Iemigration), {1998] 1 B4R, 947,

Supranote Jarl9.

Sugranele at 21,

1Bid.

| 308 SMIN FUINID MY THINIWHNOLIANT



I ENWIRCMNMENTAL & AW CENTRE NEWS BRIEF

[Creative Sentercing . . coninues frem Page &)

« There must be & nexus or connection between the
violation and the praject such that the benefits or
results of the project truly address the wrong that was
done.

o It is essential that the project either improves the
environment and/or reduces the level of risk to the
public.

» The main beneficiary of the project must be the
public. A project that would be undertaken by any
company as a “sound busincss practice” would not be
eligible.

» The “public” beneficiaries must be the citizens of
Alberta.

« The project must result in a concrete, tangible and
measurable result, both in the short term and long
term.

» That resulf must be a “value added” benelil to the
environmeat.

e The benefit st be obvious so that the public
understands that the benefit accrued to the public
and/or the environment, and not 1o the accused.

e Drojccts must clearly exceed current industry
standards. '

Limuiiations on Eligible Recipients

e There must be no aclual or perceived couflict of
interest between the accusced and the recipiont of
project funds.

e All recipients must be nol-for-profit organizations.

s Al} recipients musi submit to an investigation as (o
their viability and accountability.

Administrative Limitations

o There must be no actual or perceived conflict of
inicrest between the recipient of project funds and the
Crown or the investigaling agency.

e There must be accountability in (he sense of control
over the funds, cither through the mechanism of 4
trust account as was employed in R, v, Inland Cement
Lid’, R. v. Culbank Trucking Lid.*, and R v. Dow
Chemical Canada Inc.’, or alternatively, great
specificily in the order and a high degree ef conirol
exercised by the sentencing court {(R. v. Van Walcrs
& Rogers L1d.". R. v, Cool Spring Dairy Farms Ltd.™)

Pitfalls in creative sentencing

Tt is of great concern to the Crown that crealive sentcucing not
be used to divert public funds (o benefit the accused. For
example, project funds must not be used Lo pay lor what the
accused should have already done in terms of clean up,
compliance with the law, or compliance with current industry
standards. Funds must not be diverted to projects that serve
purely commercial interests like supporting assel valuation or
preserving the value of land.

Enforccability is also an issuc. Ifa creative sentencing order
is breached by failing to pay money info courl, a charge of
criminal centempt may not be available. In such cases. the
creative sentencing order would only be capable of variation,
althongh some assurance is provided by s. 234(1)(e) of the
Environmenial Protection & Enhancement Act which allows
the senicncing court to order the offender to post a bond to
ensure compliance as part of sentencing. b

What does the future hold?

Based on comments from the bench, the ini¢rest that many
defendanis have in participating in creative sentencing and the
wealth of opportunilics for serving the public interest through
the creative senlencing process, it 1s anticipated that creative
sentencing will continue to be a major . and perhaps, a
proportionately larger part of sentencing in environmeial
matters. However, al (he samie time, it is also anticipated that
the Crewn will be asking (or more, rather than fewer,
limilations on such projects based on past successes and
failures. Tn any casc, il is certain that all creative sentencing
projects will be investigaled with the same carc as the original
investigation.

B Susan McRory
fovirommental Coordinator
Special Prosecutions
Alberta Justive

B Lynda Jenkins
Environmental Prosecutor
Special Prosecutiony
Alberta Fustice
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By Corbin D. Devlin, McLennan Ross LLP

Practical Stuff

Secking Answers About Regulatory Requirements for Projects

There are many regulatory
requirements for projects of every
size and description that may impact
walcr bodies in the province, The
web of requirements is sufficiently
complex that simple, practical
answers are required. What
legislation is relevanmt? When are
regulatory requirements triggered?
When is an approval or a license
required? Fortunately, there are
several sources of such practical
informatien. In particulaz, policies,
guidelines and fact sheets published
by the relevani authorities arc
invaluable.

Omne reason lor the complexity is ihat
there are separate federal and
provincial requirements. The federal
and provincial governments share
Jurisdiction over the environment. and
the federal government has exclusive
Jurisdiction over fisheries. Although
the relevant federal and provincial
authorities work continuously o
coordinate their activities, and will
nonnaily provide cross-referrals if a
project appears to invoke the
Jurisdiction of the other authority, ihe
person respensible for any particular
project has the obligation to cnsure
that scparate lederal and provincial
requircments are met. Failurc may
result in enforcement action by (he
relevant authority.

Seeking answers about federal
requirements

In the federal arcna, the Fisheries Aet
sets out the most important
requirctnents relating te work in or
around water bodics. Among other
things. the Fisheriex Act prohibits
work that results in the harmfuj
alteration, disruplion, or destruction
(HADD) of fish habitat, but allows
the Minister to authorize HADD on
condirions (hat will mitigate any harm
to the environment. Delermining
whicther cerlain work results in
HADD. or even whether the arca in
question is considered fish habitat.
may involve some interprelation.

Impacting Water Bodies

A person undertaking werk in or
around water should also be aware of
other rclevant federal legislation, such
as the Migratory Rirds Convention 4ct
and Navigable Waters Protection Act

A recommended starting point is the
publications by Fisheries and Oceans
Canada that provide gnidance on
practical questions. Faci Sheets,
Guidelines and sinular documents are
available at <htipa;//www dfo-
IMpo.ge.ca/canwalers-eauxcan/water-
eaw/index_e.asp>. Somc of the Fact
Shects are specifically tailored 1o
other provinces, but they are
applicable to Alberta with some
minor diflcrences. More detailed
policies and guidelines arc available,
such as the “Decision Framework for
the Delermination and Authorization
of Harmful Alleration. Disruption or
Destruction of Fish Habitat”, which
outlines the criteria and decision
making process used to delermine
HADD in the cyes of Fisheries and
Occans Canada.

Federal Government personnel arc
aiso available to answer practical
questions aboui the requirements of
the Fisheries Act and the federal
approval process. Fisheries and
Oceans Canada has four effices in
Alberta: Calgary ((403) 292-5160),
Edmonton ((780) 49542201,
Lethbridge ((403) 394-292(), and
Peacc River ((780) 618-3220).

Sceking answers about provincial
requirements

In the provincial arena, the Water Act
scLs out most of the requurciuents
relating (o work in or around waier
bodies. Construction activities or
other disturbances to a water body are
subject te review and may require
approval under the Water Aci,

Regulated activities include projccts
resulting in diversion of water from a
water body, or resulting in filling,
drainage or shoreline alteration of a
water body. Determining when the
legistation is triggered may involye
some inlcrpretation, and
understanding the approval process
may require soine assistance. Itis
also important to be aware of other

- relevant provincial legislation, such as

the Environmental Protection and
Enhancement Act,

Many uscful publications are
available from Alberta Environment,
such as the Administrative Guide for
Approvals to Protect Surface Water
Bodies Under the Water Act, which
sets out information on critical
considerations such as the criteria for
determining a water body under the
Water Act, activitics requiring an
approval or warranting an exemption,
and mitigation measures that may be
required. This administrative guide
and other practical documents arc
either available on the Internet at
<http://’www gov.ab.ca/env/water.
html> or from the Alberta
Environment Information Centre at
(780) 944-0313.

Alberta Enviremment personnel can
also provide practical advice
regarding provincial regulatory
requirements and the approval
process. They can be contacted
through any Alberta Environment
Regional Approvals Office ((403)
297-7602 in Calgary; (403) 3824254
in Lethbridge; (780) 963-6131 in
Stony Plain; (403) 340-7654 in Red
Deer; (780} 427-5296 in Edmonton
and (780) 624-6167 in Peace River).
For more complex questions, the
Environmental Law Centre staff may
be ablc to offer additional insight or
provide a referral to a lawyer familiar
with the relevant federat and
provincial requirements.
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_ Ask Staff Counsel

Greater Onus on Landowners under New Reclamation System

Dear Staff Counsel:

I own land on which there is an oil
well. T've heard that the
government is changing the
reclamation certificate process for
oil and gas wellsites. How will
these changes affect me when the
oil company decides to shut down
its well?

Sincerely,
Wattle L Dew

Dear Wattle I Dew:!

Alberta Environment has developed
a new program for granting
reclamalion certificales for all
upstream oil and gas facilities. This
includes wellsites. balleries and
pipelincs on both private and public
land. This program will take efTect
Qctober 1, 2003, '

The changes
The most significant change for
landowners is the ¢limination of (he
current requirement for a
reclamation inquiry, which is a field
inspection by a government
 inspector, before a reclamation
cerlificate can be issued. Under the
new program, an applicalion for a
reclamiation certificaie will undergo
an ofTicc review for administrative
and techmical criteria. following
which a certificate may be issucd.

Oil and gas operations will be
required to provide more
information o landowners at the
time of application, inclnding cepics
of the application and any reports on
reclamation assessment and
contamination status. While
reclamation certificates have
traditionally focused oniy on
resloration of ihe land surface, over
e past few years Alberta
Environment has included resolution
of contamination matters as part of
the reclamation certification
requirements for oil and gas sites.

Alberta Environrent anticipates
carrying out {icld audiis on

approximaiely 15 percent of sites
certified under the new program.

Somne sites will be audited on a
randoin basis. and some field audits
will occur in response (0 complaints.
Reclamatiou certificates will be
cancelled for sites that do not pass a
field audit. The rights of both
landowners and operators to appeal
reclamation certificate matters to (he
Environmental Appeal Board will
remain intact under the new program.

What it means for landowners
Under the new program. it wilt be
important for landowners to be more
vigilant about the condition of their
land and more vocal about concerns
they may have rclated 1o issuance of a
reclamiation certificate. There is no
guarantee thit a property will be
inspected through a field audit even ifa
complaint is made. Given ilie fact ihat
most propertics in Alberta will not be
inspected. landowners will need 1o
ensnre that they receive all required
information (application {orm,
reclamation assessments,
cnvironmenlal site asscssments) from
operators at the time of the application,
and that they raise any concerns or
complaints they have as early as
possible. While providing additional
information to landowners is gencrally
a positive step, it also increases (he
burden on those landowners w deal
with and attenipt to imderstand much

-more techuucal information, without

assistance that might previously have
been provided by he rechumation
inspector al e field mquiry

Landowncers should also be aware that
cancellation of a reclamation certificale
following a field audit will require the
operator (o re-enter (he Land to correct
the deficiencies. As pan of this re-
entry, the operator will need to reach a
new access agreement with the
lamdowner, as the original sirface lease
will have been terminated upon the
issnance of the reclamation certificate.
The mechanism for putting new access
agrecmenis in place is unclear, it is
possible that revisions may be made to
the surface righits regulatory system. or
the matter may be left to direct
negotiation betwecn landowners and
operalors.

Ultimately it appears that the new
reclamation certificate pregram will
place a greater onus, and potentially
greater expense, on landowners to
protect their interests in relation to
proper reclamation of their property.
While many agricultural landowncrs
in particular have a good grasp of (he
basic clements of surface reclamation,
contamination issues arc often much
more technically complicated. It is
likely that many landowners may
need to obtain outside assistance to
interpret and understand
environmental site assessments
provided to them as pari of the
application package, before
determining whether they are in
agreemcent with the application for a
reclamalion cerlificaic,

For further information about. the new
reclamation certificate program,
contact Alberia Environment at (780)
944-0313 (loll-tree in Alberta by first
calling 310-0000). visit the Alberta
Environment website at <hitp://
www3 gov.ab.ca/env/protent/landrec/
upstream/index. himl> or call the
Environmental Law Centre at 1-800-
661-4238.

Prepared hy:
Cindy Chiasson
Ixecutive Director

Ask Staff Covnsel is based on actual
ingrivies made to Centre staff. We invite
o Lo send s your reguests for
information oo Editor, Ask Staff Ceounsel,
or by e-mail at elcidele.ab.ca, We
cattion thar although we make every
effont 1o ensure the accuracy and
tmigliness of staff responses, the
responses are necessarily of a general
natire. We wrge owr readers, and those
relving o our readers, to seek specific
advice on matters of concern and nor fo
vedv sofely on fite information in this
publication.
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