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Electricity Generation Expansion
Sparks Many Issues

The electricity seclor has been a subject
of intensc intcrest in Alberta since the
provincial government’s meve o
deregulate the market in the late 1990°s.
From the environmeatal law
perspective, many of the issues related
to clectricity generation have come into
focus with the recent release of
decisions by the Alberta Energy and
Utilities Board (AEUB) approving
Epcor’s propesed Genesee 3 expansion’
and TransAlta’s Kecphiils 3 and 4
cxp:-msiouj, Issucs to be discussed in
this article include the deternination of
public mterest by the AEURB, cvolving
standards for the clectricity sector, and
nolitoring.

Petermining “Public interest”

T reviewing proposed energy resources
projects, such as the Genesee and
Keephills expansions, the AEUB is
reguired to consider whether “the
project is in the public inferest, having
regard 1o the social and ¢conomic
elfects of the project and the effects of
the project on the environment”.” [n
both the Genesee and Keephills
hearings, interveners argucd that
determination of the public inlerest
should inciude consideration ol the need
witlin Alberta for the extra ¢lectricity
to be generated by the proposed
expansions. These arguments were
based on the premisc that the new
electricity will exceed Alberia’s
forceast energy needs for the
forcsceable Nuture, with the excess
likely to be exported. Interveners
submitted that incurring adverse
covironmental effects for the benefit of
glicrgy conswners in export warkets
would not be in the public interest of
Albertans.

[n both decisions, the AEUB declined
to address this submission as a factor
in determining the public interest. - It
indicated that legislalive changes
resulting from the dercgulation of the
provincial clectricity market had
removed its jurisdiction to address
future demand for electricity in Alberta
and that the matter would be governed
by the competitive market.* The
AEUB’s decisions on both the Genesee
and Keephills expansions are being
appealed by the Sierra Legal Defence
Fund on behalf of the Clean Energy
Coalition. The appeals (ocus on the
issuc of nced for electricity as a
consideration in determination of the
public interest.

The legislative changes referred 1o in
these two cases do require the AEUB
1o consider the purposcs of the Flecrric
Utilities Act ® when considering
whether applications for generating
units under the i{vdro and Flectric
Energy Act ® are in the public inferest.
However, it is net conclusive that these
changes have had the effect of
removing consideration of need for
electricity as a factor in determining
public intercst. While the purpose
section of the Fiectric Utilities Act is
broad in nature and specifically makes
reference to competitive market forces,
it alse refers 1o establishment of a
framework that provides for “the
sharing among a/l consumers of
electricity in Afberfa of the benefits
and responsibilities for costs associated
with clectricity produced...”” and also
allows the provincial clectric industry
to be regulated wlhere necessary.”
{cmphasis added)

{Continued on Page 10}
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Letter to the Editor

[ read with inicrest the article “Drawing a Fine Line: The Adjudication of
‘Directly Affected™ (News Brief. Vol. 16, No. 3, 2001, p.6). I have an interest
for a number of reasons. I was the Dircctor of record in the case discussed in
that article and thus have a personal interest. I also believe that the article
misstated Alberta Environment’s policy and the potential impact of the
suggested change in this policy.

I want to point. out that T ne longer work for Alberta Enviror «icnt and that my
comments do not necessarily reflect official government policy. My comments
are opinion combined with personal knowledge of how policy was developed
during my employment with Alberia Environment,

During my tenure with Alberta Environment, the department never had a policy
of accepting any and all submissions received as Statements ol Concern (SOC).
Policy regarding the test to be used to determine “directly affected” developed
gradually and in a consistent direction. The intem of the policy guidance to be
inclusive relates (o those situations where it was a close call. Directors have no
interest in having their decisions overturned because they've been excessively
limiting,

T think it’s also a decision that the legislation obligates the department (o make,
1 agree that there 1s no siatutory requirement for the Dircotor to make this
decision. However, if the test of dircctly affected were solely at the discretion
of the person submitting a SOC, thal phrase would not nced to be in the Act.
The simple act of submitting a SOC would declare the person to be directly
affected, in their opinion.

During the public consuliation process during the formulation of the
Fnvirowmental Protection and Fnhancement Act, this issue was discussed and it
was decided that the Director would be the decision maker in this respect. This
was defermined (o be an appropriate balance between the public intersst in
allowing public consultation and the economic need of the province to allow
reasonable devclopment of resources.

I disapree with your interprefation in relation to the conscquences of alowing
anyore 10 subinit a SOC. The implications do not relaic only to notification.
The key aspect ol a SOC is the ability 1o launch an appeal. TU's clear that tlic
potential for unduly delaying development simply because it’s unpepular is
great. If the developmient legitimately impacts citizens, they have a legilimate
opportunity to conunent and appeal. The gatekeeper function that the Director
has disallows people from making appeals for purposcs other than
-environmental, The Environmenial Appeal Board stands as the revicwer for the
Dircctor’s decisions and T know its decisions are used to modify the
department’s SOC policy.

T agree that the lack of notice to the persons providing a submission is valuable
direction from (he Environmental Appeal Board. It is one that can be addressed
casily by the department through their normat practice.

Yours truly,
Rob Kenip

Iiditor’s note: We appreciate My. Kemp's comments, especially in relation to the
light they shed on Alberta Environment’s policy approach to the issue of “directly
affected” under the Environmental Profection amd Fnhancement Act  An
tpeoming Environmental Law Centre project will be assessing accessibility to the
Fnvivonmental Appeal Board process by individuals and non-governmental
organizations. This project, finded by the Alberia Laow Foundation, is scheduled
to commence in the fall of 2002, with completion in the spring of 2004.




Regulatory Change For Alberta Workplaces

Since 1999, the Workplace Health and Safety Division
of Alberta Human Resources and Emplovment has been
reviewing rules for sale and healthy workplaces. As
part of a government-wide inftiative, this revicw
addrassed regulations pursuant to the Qocupational
Health and Safety Act.' Many of the regulations had not
been reviewed in over 20 vears - the Explasives Safety
Regulation” was cnacted in 1276. for example — while
new technology and workplace concerns created issucs
unanticipated by current regulations.

Consuitation

Recognizing that stakeholder viewpoints were critical.
(e Department established tripartite task forces to steer
caclt review, prepare a dratt proposal. selicii comments
from stakeholders, modify the drafts based on the
comments received, and prepare a final report for the
Departneni. To generally oversee the project and deal
with any non-consensus items, the Council on
Workplace Safcty was established. This Coungil
consisted of an ciployer representatlive, a worker
representative and a member ol the provincial
Occupational Health and Safety Council. Only eight
issucs of non-conscnsus reached the Council lor
resolution. with all other proposals resolved by the task
forces.

Highlights of proposed changes

The General Safety Regulation is the most
comprehensive regulation. as it affects cvery industry
and worksite® As well as updating technical standards.
ihe draft proposal cmphasizes several key areas. With
respect to planning, hazard identification and hazard
climination and conlrol strategies, the proposal includes
a requircent for employers (o prepare a health and
safcty plan if ordered to do so based on their history
and safleily record, and a requirement for emplovers o
conduct worksite hazard assessments.

Proposed comumunication requirements include
directions that hazard asscssmenls be wrilten, workers
be involved in assessments, and writlen procedures be
prepared for matters such as confined space entry and
emergency responsce. Other proposed requirements are
directed at worker competency and training. These
include requircinents that training include specifics
suchi as equipment limitations. loading and unloading.
use and carc of personal protective equipment. work
site hazards and emergency response, as well as
specific skill requirements for supervisors of oil and gas
well operations.

The Chemical Hazards Regulation focuses on dealing with
excessive cmission of hazardous materials and on
implementation of the Workplace Hazardous Materials
Information System (WHMIS). * The drafl proposal updates
Occupational Exposure Limits (OELSs), clarifics assessment and
air monitoring requircments, establishes the requirement for a
conirol plan where workers are exposed te lcad, cxpands
requircments for appropriate protective clothing, and
consolidates and streainlines requirements related o fibrogenic
dusts {asbestos, silica, coal dust).

The Explosives Safety Regulation addresses the handling of
explosives as a complement 1o federal law. The draft proposal
eliminates obsolete requiremends or those that duplicate federal
regulations. The proposal also establishes industry-specific
requirements in oil well perforation, avalanche control and
pyrotechnics and new requiremcnts when abandoning, misfires
and (he use of open-flame cquiprnent in seismic blasting.

Future action

The final reports of the task forces have been submitted to the
Department and the Council on Workplace Safety has submitted
recommendations on the non-consensus items. Legal drafiing is
undcrway and is expected to take 4-6 months lor a first drafl. An
Ordcer in Council is expected to follow, featuring repecal of
current regulations and proclamation ot a new Cecupational
Healih and Safety Regulation.

B Kenn Hample, P, Eng.
Workplace Health and Safety Division
Alberia Human Resources and Fmployment

! R.S.A 2000, ¢ O-2.
Alla. Reg 272770,
Alta, Reg. 44883,
P Alta Reg 35388
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In the Legislaturc...

Federal Legislation

Dcbate began on February 18, 2002
on Bill C-5, the Species af Risk Act,
which was reported back from the
Standing Cominiiltee on
Environment and Sustainable
Development on December 3,
2001.

Bill C-19, An Act ta amend the
Canadian Favironmental
Assessment Aet, continnes to be
studied by the Standing Commitlee
on Environment and Sustainabic
Development. The Commitlee met
scveral times in February. 2002 to
hear representations on the 13111

Alberta Legislation

Bill 219, the Fisheries (diheria)
dmendment Act, 2001 (No. 25 was
introduced on November 21, 2001,
The Bill is intended to provide
principles for the sustainability of
Alberta’s fisheries by addressing
fishing licences. the management of
habitat and the contro! of pests.

Alberta Reguiations

Several regulations under 1he

Agriewltural Operation Practices et

came into elfeet on January 1. 2002,
all pertaining to the new process for

regulating conlined feeding operations.

These are the:

o Agricultural Operations, Part 2

Matters Regulation, AR 2537/2001,
o Board Administraiive Procedures

Reguiation, AR 26820011, and
o Srandards and Administration
Regulation, AR 267/2001.

As of October L7, 2001, the Hildlife

Regulation. AR 143/97 is amended by
AR 1942001, The amendment makes

some changes te s.107 “Traps for
certain ur-bearing animals, ¢tc.” as
well as to Schedule 3. specilically

changes o quotas for cougar and open

seasons [or Tur-bearing animals,

n Lrogress

Cases and Enforcement Action. . .

Tibor Molnar was ordered to pay $2.000 to the Habitat Conservation Trust Fund
for violating the British Columbia Heafer ¢t by digging out a tributary to a
creek that provided habitat for a species of trout listed as being at risk. Molnar
must reslore the creek and replant the areas stripped of vegetation. Charges
under the federal Fisheries Act were stayed.

A Saskalchewan Provincial Court Judge sentenced Safety-Klicen Lid. to a fine of
$50.000 for failing to give notice of the proposed export of bazirdous waste as
required by the Canadian Environmental Protection Act, 19%:. The company
was also fincd $23.000 on each of two counts of handling and transporting
flammable materials without the proper documentation. The latter charges were
under the federal Transportation of Dangerons Goods Regulations.

The Alberta Environmental Appeal Board released a decision in Owimef ef af v,
Director, Regional Suppart, Northeast Boreal Region, Regional Services,
Alberta Environment, ve: Quellette Packers (2000) Ltd. This was an appeal of a
Preliminary Certificate and propoesed Licence to diverl water issued under the
Water Act to support a hog processing plant. The Board ruled the appellants
were not “dircetly affected™ and determined that the concern presented would
more appropriatcly be addressed by an appeal of the Approval issued under the
Environmenial Protection and Enhancement Act,

The Alberia Envirommental Appeal Board released a Costs Decision in Paron ef
al. This Decision rclates (o the meetings and hearing held following appeals ol
the Approval issued to TransAlta for the operation and reclamation of the Lake
Wabamun Thermal Electric Power Plant. Parties 1o the hearing were infornicd
in Septenber 2001 of the Board's decision to award costs only to the Lake
Wabamun Enhancement and Protection Association and only for the
Preliminary Meeting. with Erunax to pay the costs. The Costs Decision released
now presents the reasons for the Board's decision.

The Alberta Energy and Utilities Board relcased Decision 2002-014: Trars 1Ma
fenergy Corporation Y00-MW Keephills Power Plant Expansion No. 2001200,
The Board approved the application subject to a number of conditions.
directions, and recommendations, (Sce “Electricity Generation Expansion

~ Sparks Many Issues,” page | of this issue).

A decision released February 12, 2002 by Alberta Court of Queen’s Bench
Justice LoVecchio. turned down the application by the Pratric Crocus Ranching
Coalition Society 1o quash the decision of Cardston County’s Municipal
Planning Commission granting a subdivision permit for the development. of
couniry residential lots on the border of Waterion Lakes National Park.

B Keri Barringer. Siaff Counsel
Dolores Noga. Librarian
Frnvironmental Law Centre

T Progresy reports on selected environmental activity of the legislature,
govermnment, courts and tribunals. A more complete report on these matters can
be obtained by subscribing to the Regudatory Review, a monthly subscription
report prepared by the Environmental Law Centre. To subscribe or obtain
further information call (780) 424-5099 or visit our website at www.elc.ab.ca,




Commercial Leases and Landlord Liability for Tenants’ Contamination

For many conuucrcial landlords. the possibility that a tenant
may contaminate the leased property is a serious concern.
Unless steps are taken to protect the landlord, he may be
liable for the full cost of remediation. or clean-up, required
under Alberta’s finvirommental Proteciion and Enhancement
Aer' The landlord may also ace losscs on sale, and may be
liable to adjacent property owners and individuals who suffer
injury from exposure to contaminants on the site.

To limit exposure to such liability, a landlord should consider
the inclusion in the lease of a carefully worded clause dealing
with responsibility for potential contamination by the tenant.
Alberta case law indicates that. {aced with a lease that docs
not directly address responsibility for contamination, the
courts 1may imply a ternt requiring that il tenant retm the
property uncontaminated upon termination. However. recenl
decisions from other provinces suggest that landlords should
niof rely upon the willingness of the courts to imply such a
tcrmn,

Case Law

The leading Alberta case in this area is Darmac Credit Corp,
v. Great Western Containers fne.” In Darmae. the enant
company leased premises for (he purpose of a chemical and
ol drune reconditioning busiuess, The lease provided that the
tenant would. on lermivation of the lease. Urestore the
Demised Premises. . at its own expense to the physical
condition ihereof existing at the conuncneement date.. "

On termination. the tandlord discovered that the tenant had
contaminated the premises with hydrocarbons and chemicals.
The issue was what was required te returmn the premises to
their original condition. The Court found he tenant Hable to
the landiord for the cost of soil remediation studies and for
the cost of remediation to standards sct by covironmental
legislagior. The Court stated as follows:

[ The Tenant] had an obligation o restore
the Niskn property o s original state
purstiant to the jease. 1t originally was nol
contaminated.

In my view. in today s commercial world.
unless a lease provides othenwise, it is
implicd within a leasc that kands are to be
returned uncontamisated,

Unlortunately, it is not clear from the reasons in Darmac
whether the Court found for the landlord on the basis of the
express termn in the lease, or an implied teron ihat (the lands be
retarned nncontanunated.

Courts in gibier previnees have rejeeted Darmac as precedeant
[or the implication of such a term.  In the recent Maniioba
case of Westfalr Foods Lud v. Doma Gasoline Corp.. the
[cased land was found 1o be contaminated as a result of
leakage from the tenant’s underground siorage tanks.

The tenant remediated the property according to provincial
soil remediation guidelines. On tenmination, the landlord
argued it was entitled to have the lands returned in their
original condition. The lease provided that the lessee would
“remove the said gasoline dispensing equipment. , and restore
the surface of the ground to the same condition as it was prior
to the installation of the said gasoline dispensing equipment ™
The Trial Judge refused to imply a term requiring the tenant
1o return the premises uncontaminated, and stated that
Darmac had been decided not upon an implicd term, but upon
the express terms of the Darmac lcase. This decision was
confirmed on appeal.

Westfair indicates that. at least in Manitoba. absent an express
term reguiring that the leased land be returned in its original
condition, a tenant who performs a reasonable clean-up will
in most cases have met its obligations under the leasc.
Reasonable clean-up is determined with reference to
regulatory requirements and the property’s intended. and
highest and best. uses.

In the Brilish Columbia case of O'Connorv. Fleck, the leasc
provided that the tenant would return the building in its
original condition on termination.® The tenant Iefi large
quantities of contaminated waste in the leased building, which
the landlord paid to remediate. The Court held that there was
an implied ferm that the premises would be retnrned
uncontaminated. but limited the tenant’s obligation to taking
rzasonable steps with relerence to the building’s

contemplated use.

Conclusion

In summary. where a icase requires a tenant to restore the
leased premiscs to its eriginal condition on tcrmination, the
tenant will likcly be liable only for the cost of remediation to
standards set under Alberta environmental tegislation, Tt spite
of the Darmae decision, it remains uncertain whether, in the
absence of an cxpress term requiring a tenant 1o return leased
properly in an uncentaminated state, an Alberta court would
imply a such term. In order 1o limit Liability, a landiord
should consider insisting upon a term in the lease requiring
the tenant te remediate any contamination the tenant causcs to
specified remediation levels.

B James Mallet
Student at Law
Witten LLP

RLE. A, 2004, ¢ E-12

(19047, ka3 AR 10 fAla QUE
Fhid., paragraph 53-64

(19903, 28 B PR (AN 232 Pan. 405 alF e 23 RIVR. (3] 128 (Man, QB
(20413, 35 BLP R () 169 (RS0
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Case Notes

Court Affirms Federal Role in Environmental Assessment

Environmerital Resource Centre et al v. Minister of Environment (Canada;) ef of {20 December 20013, Decision Numbers T-274-

99, T-1799-99, T-100-00 {Federai Court, Trial Division).

In laic December of 2001 the Federal Court rendered an
important decision that strengtlicned the federal govermment's
role inn the environmenial assessmen! process as it relates to
large oil sands projects.' Justice Heneghan of the Trial
Division ruled that the lederal Minisiers of Environment and
Fisheries failed to comply with their dutics under the
Canadian Environmental Assessment et (CEAA)” when they
approved Suncor’s “Project Millennium™ in northeastern
Alberta. The project invetved a $2 billion expansion and
upgriade of an existing oil sands ming.

Background
Three environmental groups, ihe Eavironmental Resource

Centre, Pratrie Acid Rain Coalition and Toxics Watch Society,

brought applications for judicial review related to the approyval
ol Suncor Energy’s “Project Millennium”™.

Suncer prepared an application for review and approval by
Alberta Environnient and the Alberta Encrgy and Ulilities
Board. An environmental imipact assessment (E1A) was
completed and public hearings were hield. The federal
environmental assessiment process was triggered because the
Project required authorization from the federal Department of
Fisheries and Oceans (DFO) for harmful alicration.
destruction or disruption of fish habitat under scction 35(2) of
the federal Fisheries Act. DFO was the federal responsible
autherity {RA) for the project.

An environmenial assessment in the foron of a Coniprehensive
Study Review (CSR} was conducted in accordance with the
requirements of scctions 16(1) - (2) of CIEAA. The CSRE,
which relied on the EIA prepared by Suncor, was then
submitled to the Canadian Envirenmental Assessnicnt Apcncy
{Agency). The Minister of Fisheries (MFO) advised the
Minister ef the Envirenment (MOFE) of ihis and requested her
advice on the appropriale course of action. The Agency then
requested. and received, a copy of ihe terms of reference lor
the provincial Regional Sustainable Development Straicgy
(RSDS}y and provided it to the MOE prior 1o her decision on
the CSR.

The stated purpese of the RSDS” is to “provide a
[ramework for managing cumnlative cnvironmental effcecis
and 1o ensure sustainable development in the Athabasca oil
sands area.” Alberia Environment states ihat its appreach
“Is expected to heip resolve environmental issucs in a
collaborative fashion and to minimize confrontational
approaches such as legal hearings and court challenges.™
The RSDS states that “[i]t is guided by government policy.
and is consistent with provincial and vationa! commitments
ta sustamnable development and biclogical diversity

The Applicants described the RSDS as “a multi-siakeholder
process involving all of the companies operating in the region.
federal and provincial agencies, alfected municipalities and
towns, First Nations and non-governmiciial proups” and noted
that “|plariicipation in RSDS is voluwtz . and decisions made
are by consensus.”™

The MOE considered ihe RSDS and made hior decision on
January 21, 1999, She approved the project, and stated that
“lhe project as described. is not likely 1e cause significant
adverse envirommental eifects.”™ She ihen referred the matier
back to the MFO. who then issued the authorizations under the
Fisheries Act.

The upplications for judicial review challenged the legalin of
ihe decision made by the federal MOI: pursuant 0 CEAA and
challenged the decisions of the MFQ (0 issuc anthorizations.
Although numerous issues were addressed in (he case, only
the adoption of the RSDS as a “mitipation measure” and
ministerial discretion will be discussed in what follows,

Analysis

The Appiicants argued that the federal CSR did not comply
with seotion 16 of CEAA because the authors of (he (SR
relied on the Alberia regulatory processcs, especially the
RSDS. to mitigate environmnental effects.” Justice Heneghan
concluded that the MOE had considered the CSR. as well his
public commicnts in making her decision.'™ She noted that
since the federal CSR refers 1o the Alberta process and the
RSDS as constiuing witigation measurcs, then the question is
whether the Minister’s reliance upon the RSDS was a correct
interpretation of the requirements of section 16 of CEAA o 2
reasonable discretionary decision

Public comments received afier the SR was released had
expressed concerns abont thie significance of environmeinal
effects, as did Enviromnent Canada, which opincd thai “ihe
Minister may lack the {lexthility wiihin the ciurent lepisialion
to consider the Albenra Strategy IRSDST as a miechanist 1o
respond to the uncertainties associated with cunmlative
clfects.... should Alberia fail to deliver on the strafcgy. the
Minister JMOE] does not have any legislative anthority to deal

o

with thal eventuality.”*

Juslice Heneghan was clearly influenced by Gnviconment
Canada’s opinion. She noted that it highlighted the
problem with the MOE’s decision: namely that the Minisier
relied upon provincial regulatory processes {including ihe
RSDS and indusiry based initiatives) that were beyond
enforcement or conirol by federal auihoritics.'?

{Centinued 0 Pags @



New Executive Director Named

Jennifer Klimek, President of the Environmental Law
Centre, is pleased 1o announce the appointment of
Cindy Chiasson as Exccutive Direclor. Ms. Chiasson
had been Staft Counsel with the Centre from 1997
until her appointment effective January 1, 2002, She
replaces Arlene Kwasniak, who has returned (o
private legal practice.

Ms. Chiasson has practiced law since 1987 and has
concentraled her practice on envirommnental and
natural resources law and policy since 1990. She has
extensive cavironmental regulatory experience,
having worked for a number of vears with the
provincial governiment on the development of the
Frvironmenial Protection aiid Frhancement Act and
related regulations and codes of practice.

Ms. Chiassen also has in-depth expericnee in
Cindy Chiasson conlaminated sites and air quality matters. She has
represenied Alberla in nalionai contaminated sites
mitiatives and 15 the author of (ref the Real Dirt:
Comtaminated Real Estate and the Law in Alherta
{2000y, She has also written Compiunity detion on Air
Guality (1999 and Community Action on Industrial
Facifities (2002), materials aimed al commumity-
based covirenimeniad monitoring and enforcement.

Administrative Penalties

The following administrative penalties over $3.000 were issued wnder the Enviromnental Protection ard Frfumcenient Act since the Jast issue

of Mews Brief

o K350 0 HPCOR Water Services Ine. ol Strathmore for commencing construction of a Wastewater Treatment Plant without an
approval i vielation of 8.55 of the Enviromnental Protection and Enemcement Aci.

e $3.500 to Anderson Exploration Lid. operators of a sour gas processing plant in Saddle Ilills County. The penalty was assessed for
contravening their Approval by failing (o analvze the parameters prior (o releasing industrial runelf [rom the Holding Pond and for
releasing an exesss amount from he pond inte the surrounding watershed.

»  $5000 to Slave Lake Pulp Corporation for contravenmg their Approval by discharging liquid effluent from the wastewater treatment
Lacility that did aot mset the contarninant [imits.

e $5.500 to Wintergreen Family Resorts Ltd. of the Municipal Distriet of Rocky View No. 44, While the property has been transferred
te a new owner, the penally was assessed to Wintergreen for contravening their Approval by failing to ensure it the day-to-day
operation olthe Plant and collection system was supervised by a certified aperator, late submission of the Wastewater Irrigation
Report, und fnling to sminediately report i contruvention of their Approval. The penaliy was assessed under 5.213(¢) of the
Envirommental Protection and Enhianeenient Act. The penalty has been appealed (o the Envivonmental Appeal Board.

¢ 31430010 Uriea Canada Inc.. operators of a fertilizer manufacnring plant in Wheatland County, for lailing to record and perfom a
variely of tests as required by therr Approval.

The fellowing admpustraiive penalties over 32,000 were wsued under the Public Leewls Aci and Forests Act sinee the last ssuc of News Brief:

o 3300w SEEHTA Forest Products Lid. of Red Harth Tor contruvening termes and eonditions of their Hoenee in violation or's, | i)f.'.l{\h].
af the Tiuber Monvgement Regulation.

o $3.000 to Defiant Energy Corporation ol Calgary for contruvening terms and condilions of their lease in violation of 5.47.1 of the
Public Lands Act.

o $9.074.25 10 Central Alberta Midstream for unauthorized use of public land on a lease conlrary to s3.48¢ 1}y and 49(1) ol the Public
Levnds .

¢ 31219304 w Ilusky Energy of Calgary for mautherized use of public land contrary (o $.48(1) of the Public Lands Act.

« 38483 44 to Husky Taergy of Calgary for unauthorized use of public land contrary to s 48(1) of the Public Lands de+.

= $21,275.95 to Corndor Pipeline {nmted of Sherwood Park for unatthorized harvest of timber in violation ol s.10 of the Forests Act.
i — e e A — R
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Action Update

Where’s Alberta Environment Going With Our Waste?

The Alherta User Cruide for Waste Managers (Guide) is being
updated. The Guide was first published by Alberta
Environment in 1995 to assist waste generators, carriers and
receivers in understanding Alberta’s hazardous waste
legislation (pumarily the Environmental Protection and
Enhancement Act'and the Waste Control Regulation %), Since
1995, hazardous waste management in Alberta has changed as
a result of legislative amendments, memoranda of
understanding, new codes of practice and experience gained
by regulatory authorities and waste managers with ncw
standards, techmologies, and practices. An update 10 the Guide
was required to accurately reflect existing legislation and meet
current and futare needs of users.

The process to update the Guide began in the suminer of 2000,
culminating in the release of a draft for public discussion in
August 2001, In conjunction with the update of the Guide,
Alberta Environment is also proposing amendmenis to the
Waste Control Regulation. The new draft Guide reflects the
proposed amendments to the regulation,

The major changes to the Guide include:

=  the adoption of the U.S. Environmental Protection
Agency lists of hazardous wastes and chemicals (F, K, P
and U lists) to identify and classify hazardous waste;

* changes to the numerical criteria of a consolidated table
for 9.2 and 9.3 substances for both classification and
landfili restriction purposes; and

*  anew table that sets out the substances and numerical
criteria for landfill disposal of hazardeus waste (moved
from s. 13 of the Waste Contro! Regulation).

The draft Guide is divided into 10 parts, a schedule and five
appendices. Part 1 sets out the purpose of the Guide, major
changes to the Guide and important contact information. Parts
2 through 10 cover the following topics: overview of
regulatory responsibilities; responsibilities of waste managers:
waste classification; landfill restrictions; test methods;
transportation of hazardous waste and hazardous recyclables;
importation of hazardous waste and hazardous recyclables;
approvals and registrations for waste management Facilities;
and frequently asked questions and answers.

The Schedule to the Guide has been changed. Tables 1 and 2
of the current Guide have been consolidated into a new Table
1. Table 2 sets out hazardous industrial waste from specific
and non-specific sonrces and replaces Table 3 of the current
Guide. Table 3 lists hazardous waste chemicals and replaces
the cusrent Table 4. Finally, a new Tatle 4 has been added
which lists the hazardous substances and numetical criteria for
the landfill disposal of hazardous waste.

There are five appendices 1o the Guide:

*  Appendix A: Definitions;

*  Appendix B: Guide to the Wasic Control Regulation:

*  Appendix C: Wastes Not Regulated As Hazardous:

*  Appendix D: Precedence of Classes Table: and

=  Appendix E: Waste Classification Exanmiples.

The new draft Guide is posted on Alberta Environment’s
website at <htip://wvww3. gov.ab.ca/env/waste/indhaz/
drafidocuments.htrl>.

Two public workshops were held in September and Gctober of
2001 and stakeholders and the public was invited 1o submit
wrillen coroments on the draft Guide. The new Guide has not

vet been finalized. Alberta Environment is planning
additional consultation before the new Guide becomes final.

M Joanne Smart
Regulatory Analvst
Stantec Consulting Lid.

! R.5.A. 2000, ¢ 12,
Alta. Beg. 19290,




Donors - 2001

The Environmental Law Centre extends its
eratilude to those individuals, companics and
foundations that made a Guancial contribution
to support the Centre's operations in 2001,

They arc:
BENEFACTORS - $5,000 +

Alberta Luw Foundation

Alburra Real Estate Foundation

Dow Chenueal Canada Tne.

Diucks Linhmited Canada

Ldimntan Communily Lottery Board
TranaCannda Prpelines Limiled

Western Economic Diversitication Canada

PATRONS $2,500 - $4,999
Austin 5. Nelsan Foundation
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PARTNERS §1,000 - 52,499
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N
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ASSOCIATES $500 - §99%

Cramy Appoebl
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1y Frsndalion
anada |.1d

City af Edmonwnr Assel Munagoment & Publie Warks

{onoco Canada Resourees Eimited
Freld Atkieson Perrsten

[eemne Fileh

Lo Travid Mo

Lerald Bruh i,

Hawhker & Wil

acLachlas

ears Thivd Tund

s Vhoemas, Q0.

Uloara Uingley

FRIENDS $250 - $499
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Ackrogd, Tiasta, Toth & Doy
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indy AChiasson

rzith Ferguson

Femer Hmdranment (e

Arlene Kwasnizak
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TIHY Wallis

CONTRIBUTCRS $125 - $248

Anomymaous

Vaul Fauwards
Irebwa Lindsionag,
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ulting In
lanservancy of Canada
dftan I QO°Brien
1o Sury Richardson
Shores Belal
Valentine Volvo

UpP TO $125

Bererh Depoe Coanning hary
Michael Callhon

Cerald TiaBuorey

Thomas Ticksan

Albert Doberstein

Dr. Witham Fuller

P bMary Goffiths

Girnup 4 Securitas (Canada) Limited
Thumasine lrwin

1 Derek Johnson

Andriana Lapchuk

Red Deer River MNaturalists Soeety
kom Baniderson

samee T

Ulted Way of Calpary - Lsomor Chmee Program

Environmental Law Centre

(Court Affirns Federal Role. . continued from Page 6)

She concluded (hat “T am not satisfied that reliance upon processes over which
[the Mimnisicr] has no control conslitules a reasonable exercise of authority or
discretion. ™" She agreed with the Applicants” position and stated that the
federal Minister would be participating enly as a voluntary stakcholder in a
process over which she |the Minister] had no control, and as such would be
abrogating her responsibilitics under section 12 of CEAA.”® She recognized thai
scetion 12 allows federal authoritics (o rely on provincial actions for somic
purposcs, bul noted that nothing in the section or clsewhere permits the MOE (or
any federal RA) (o discharge their obligations by veluntarily participating in
provincial regulatory processes and initiatives.'” She concluded that the MFQ
compounded the error of law committed by the MOE by issuing the
authorizations.'’

Disposition

The Courl therelore allowed (he applications for judicial revicw. Since the work
authorized had been carried out by the time the applications were heard Justice
Heneghan did not make an order of prohibition. Howgever, she did issuc a
declaration that the MOE s decision was wreng in Iaw as were the MFO's
aulhorizations.

Conclusion

This case is significant because the Federal Court affitmed that the federal
governmenl has 2 non-delegable duty to ensure the mitigation of impacts of
projects with potentially major environmental ¢ffects. Tt reaffinmed the role of
ihe federal government as a “watch-dog” of envirommental matters and
demonstrated that it cannot defer to provincially controlled processcs that have
no regulated goals or outcomes. I¢ clearly strengthened the federal
governinent’s role in (he environmental assessment process as it relates to
provincinl cucrgy projects. The federal government must be an active
participant in (he environmental assessments process, not just another participant
on par with all other stakeholders. Federal Enviremment Ministers can no longer
dodge their responsibilities. He or she must cusure that proper enviranmental
assessiments are completed on projects with petentially large scale
cnvironuiental impacts - it will not be sufTicient to rely strictly on provincial
ctivironmental assessments and provingial regulatory processcs.

On the negative side, the Count did not issue an order of prohibitien; however. as
Juslice Heneghan correctly pointed out, it would have served no purpose since
the work had already been completed. The Applicants mipht have originally
souglt myjunclive retief, but this was not done,

M Robert R.G. Williams
Staff Counsel
fomvironmental Law Centre

Cheegsionmnslizrs T-270-489,71-1709-00, T-100-00, 20-1 22091, Fadaral Conur (Tl Division).
S04, 037
Albetta Unviranment, Regional Sustainable Developmen Sirategy fiw tlee Athabasea Ul Surds dvea tuly 1999 see the
Allserls Envitonment web site at <Ihtp S 3oy sbeassmwregionsamebiradarads final pd£-.

Albert Ervironmmz, Alerla Sustaimable Resource Devebymient, Regforal Swstainable Developmens Srrategy for the
AAthubssve T4 Sands Area - Progress Report Uhily 20013 at 1, see the Alberta Envirenment welmsite sl

“hitpefiesnd gevah.catenvitaons nebisds REDS_Iwogress_repot_ 2001 L0pdf-

' Thidd.

Negprer, it 3 at panagnaply 3.
Sepeer, note 1ar parmgapl el
Swpse nade |al paragraph 43,
Supra, note 1 at paragaph 147,
Segprar etz |yl puragmaph 1449,
Sriprar, wie 1 al pargzuph 150,
Suprar mts | alparagraph 153,
Sacgra. notz 1 at panagmapde 154,
Swpea, nwte Tl puragraph 156,
Supea nobe | sl paragraph E57
' Hored.

Srpe Tl 1 ad paragraph 159
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{Electricity Generalion Expansion ,.continued from Page 1)

1t is arguable that these references leave it open for the AEUB
to consider the very poinls raised by the intervencrs on need
for the extra generation, particularly in light of the provision
dealing with sharing of benefits and responsibilities by Alberla
electricily consumers.

Evolving Environmental Standards for Electricity

A factor of significant interest to the envirenmental
community in particular, in relation to these expansions. is the
ongoing development of new environmental standards at both
the federal and provincial levels that will be relevant to the
electricity sector. This includes development of federal
standards for thermal clectric generation and a Canada-wide
Standard for mercury, as well as Alberta implementation of
the Canada-wide Standards for Particulate Maiter (PAM) and
(3zone” and policy work geared towards the development of
post-2003 standards for Alberta’s clecinicity seclor. A major
concern is that these developing standards be applicd (o
¢xisting and newly approved clectricity gencration. as it i3
likely that approvals under the Envirornmental Protection and
FEnhancement Act' (EPEA) will be issued for the Genesee and
Keephills expansions before these standards come into effect.

This concern was shared by the AEUB and in both decisions it
indicated that it felt that “grandfathering” of the Genesee and
Keephills expansions through exemption from future
environmental standards would not be appropriate.’’ It also
made specific reconnendations in both decisions to Alberta
Environment that the department ensure that the approval
process under EPEA for the expansions decal willy how (uture
changes (o envirenmental standards should be implemented by
both Epcor and TransAlta.

Tt will b impoertant for Alberta Environment io make these
allowances in the approvals expected 1o be issucd [or the
expansions. as EPEA imposes limitations on amendments (o
approvals that would make it difficult to incorporatc new
standards inte existing approvals as those standards come into
effect. Pursnant to section 70 EPEA, amendments 1o
approvals may be made by the Director upon application by
the approval holder or upon the Director’s own iniliative. in
certain circumnstances. None of the circumstances set out in
section 70 would appear to apply to allow the Dircelor, of Lis
own accord, to amend the anticipated Genesee and Kecephills
apprevais to incorporate new environmental standards as they
come into effect. Given this, it will be important either for the
anticipated approvals te be worded in such a way as to allow
the incorporation of new stundards or for the new standards 1o
be incorporated into regulations that will apply to all
clectricity generators in addition to their approvals.

Environmental Monitoring

Environmenial moniloring emerged as a major arca of congern
in both the Genesee and Keephills decisions. The AEUB
emphasized the need for regional monitoring of cumulative
effects of both gencration [acilitics and indicated its
expectation that Epcor and TransAlta will both show
leadership in relation to regional environmental monitering.

A wide range of needs and concerns were reflected in the
AEUR’s directions and recommendations. including heatth
cxposure and assessment, air quality, surface water and
groundwater quality, sediment and scil quality, mercury
nonitoring and management, vegetalion and wildlife,

Much mention was made in both decisions of the planned
involvemnend by Epcor and TransAlla in the West Central
Airshed Socicly (WCAS), a multi-stakcholder organization
that carties out regional air quality monitoring under the
umbrella of the Clean Air Strategic Alliance (CASA). While
WUCAS dcals with air quality moniforing on a rcgional basis. it
should not be considered as a curc-all for the broad range of
monitoring cencerns raised in the Genesee and Keephills
decisions. The WCAS focus is on air quality, including air
ctuission effects on vegetation. It would require broad
reworking of its mandate and the consensus of all its
stakcholders to expand its mandaic to cover all the monitoring
concerns identified in the AEUB decisions,

As well, in sone instances Alberta Environment has removed
ambient monitoring conditions from the approvals of operators
that participate in regional air guality monitoring threugh
CASA airshed zones. While some discussion has taken place
on criteria that should be met for removal of such conditions,
these criteria are not legislated and do not guarantee
participation in the removal process by those parties who may
be alfecied by removal of monitoring conditions.'” As well. it
is unclear which parties bear responsibility for delfaulls or
non-compliance in instances where ambient monitoring
requirements have been removed. In light of the emphasis that
the AEUB has placed on monitoring and related accountability
by Epcor and TransAlta in the Genesee and Keephiils
decisions, Alberta Environment should be very cauticus with
respect to the possibility of leaving menitoring responsibilities
out of the approvals it is likely to grant to the gencration
expansions.

B Cindy Chiasson
Executive Director
Frvivormmental Law Centre

Epeor Gederation fre. amd Epeor Power Develogement Corgoraion, #80-5ME Cenisee Power
FPlamt Exgransion (2] December 20013, Oecision 2000-111 fAlberts Energy and Lilitics Boasd)
Applcation 2000173,

Trumsdfta Erergy Corporation, $00-MW Feepliills Power Plant Exgearsion (17 Febmuary 2002,
Dievision 20402-014 ¢ Albenta Encegy and Utitities Theand) Applisation 2001200,

Energy Hesenirces Canservetion Aet, RS AL 2000, ¢, B4 10, 5. 3.

Supra note 1, pp. 3 and note 2, pp 4-5

; F.8.A 2000, . E-5

. 15.AL 2000, e 116,

N Suprancle 5, 5. 66a)iil

# fhid. s.6(c).

[Canadian Counell wf Madslers of the Envirenment, Jure 2000)

' RoS.A U0, e, 12,

Suprancle Ep. 64 and note 2, pok

Criteria for Reducing Complivrice-flased dir Quality Moritoring Requivements for Zonal i
$dneafity Meanagement in Alberta (Allerla Environmend, Jamiary 2000},



By Keri Barringer and Dolores Noga, Environmental Law Centre

Researching Environmental Law on the Internet

introduction

To some, rescarching sources of
enviromental law in Canada may be
overwhelming., There are however,
many websiles (hat can be uscful in
researching envirenmental law, and
they are proliferating. This article
refers to general sites and identifics
the body or person responsible for the
sile in casc of a location change.

Where to Begin

A starting point for any search on
civironmentai Jaw is a website that
provides access 1o the laws
themselves. Legislation for many
Canadian jurisdictions is accessiblc
via lhe Access to Justice (ACINct)
site at <hllp:/fwww oacjnet.org>. This
site scrves as a portal to locating a
varicly ol legislative materials for the
federat {ovel and an increasing
number of the provinees and
territories. Sclecling the “Access to
Legislative Maicrials by Jurisdiction’
link under the Quick Start menu will
iake you to a list of jurisdictions and
the availabic informaiion for each.
Faor example, vou ¢an link to the
Federal Departmeni of Justice for
federal statutes and regulitions by
sclecting the appropriale option under
‘Canada’. For many of (he
Jurisdictions. links are also available
1o sifes that provide the text of
proposcd Bills and perhaps a table
showing progress of Bills through the
respective Legislature. The ACINet
stic is alse very useful for accessing
casc law, 4 lopic mentioned in greatar
deiail below,

More In-Depth Research

In addition 1o knowing the text of (he
faws, It is also 1nportant to have seme
background infonnation as a springboard
to more ie-depth rescarch, The North
American Conunission for
Envirommental Cooperation site at
<http:#cec.org/pubs_info resources/law
_treat_agrec/index.cfm?varian=cnglish>
provides a valuable Susrmary of
Eavironmenial Lo i North Amevica,

From this silc onc can access
overvicw inlormation pertaining to
envirpnmental law for each of the
three jurisdictions participating in the
Comuinission: Canada, Mexico, and
the United States.

Lixamples of tepics presented include
‘Public Participation’. *Environmental
Tmpact Assessment’, “Waslc
Management’, ‘Mining’, and
*Conservation of Biological Diversity
and Wildlile’. To locate the
infermation, click on (he appropriate
MMag provided for each subject area. It
is worth book-marking this ¢xact site.
as accessing it off the main page of
the Commission is not immediately
evident. If you prefer, the Summary
can be found by going to
<hitp://cec.orgs, selecting "English’.
then selecting “Publications and
Information Resources®, then “Laws,
‘Ircaties and Agrecments’, and last
“Summary of Environmental Laws in
North America’,

Also at this sil¢ you may rescarch a
third aspeci of covironmental law by
obtaining the text of treaties and
further information on the signing and
ratitving of them. The

‘Transboundary Agrecicents Infobase’

gplion provides a database of more
thait 200 agrecmients and treaties on
transboundary environmcutal
cooperation in Norih America. The
dalubase can be scarched by subject,
agreement nane, or by parties to the
agreement. Links to the full-text of
le agrecment ave provided where
possible, ag is an overview and
contact source. The database is
located at< hitp://cec.org/pubs_info_
Eesources/law _(reat_agree/transbound
agree/index. cfin?varlan=english>.

Accessing Judgments

Uscrs may also wish to pursue the
application of enviromnental law by
accessing judgments of various courls.

Fortunately, the ability to access
Jjudictal decisions via the Internet is
also increasing.

The Access lo Justice Network site
mentioned previously provides a
ready link (o the decisions of courts in
a number of jurisdictions.

If a court link is provided, it is worth
following, as the naine is not always
an accurate reflection of what is
provided at the end.

Subject Specific Sites

In addition to the above, it is helpful
to check subject-specific sites. Two
sites that serve as useful portals are:

» <htip://www findlaw.com/index hunl>
-While this is 1.5 -based, i1 does
guide vsers to Internet-based
resources in envireninental law,

o <http://www.llrx.com/features/ca. html>
-Titled Doing Legal Research in
Canada, this is on the site of the Law
Library Resource Exchange (LLRX).

[t provides a valuable introduction to
legal research in Canada as well as
links 1o the catalogucs of Canadian
law [ibraries.

Finally, visit the website of the
Environmental Law Cenire at
<http://www.clc.ab.ca>. T{ includes
briefs and submissions authored by
Centre lawyers, answers to frequently
asked environmental law questions,
and access 1o the cataloguc of the
Ceatre’s public library.

For additional information on (his
subject, including Environmenial Law
Centre publications and a morc
extensive list of websiies to browse,
please refer to our “Frequently Asked
Questions” which are available on our
websile and in the Centre’s library,
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Environmental Impairment Liability Insurance And Landfills

Dear Staff Counsel:
1 have heard that landfill authoeritics

can obtain environmental impairment

liability insurance. [Is this type of

insurance mandatory in Alberta? Are

there any regulations that govern the
renewal of operating permits for
landgfills, and can these permits be
extended indefinitely? 1 would
appreciate any information or

references you may have for legislative

authority on these issucs.
Sincerely M. Moore

Dear M. Moore:

The environnicnial impairment
liability insurance you arc asking
abouti pertains to the import and
export of hazardeus waste in Canada,
and comes under federal jurisdiction.
Under the Iixport and Import of
Hazardous Wastes Regulation. there
is a specific requircment for
environmenial liability and third
party insurance. Section 9 of the
Regulation requires Canadian
importers and exporters of hazardous
waste 10 be insured for
cnvironmental impairment liability
ol at least $5.000,000,

Tn Alberta, section 18 of the Public
Fehicle Certificate and fnsurance
Regulation vequires that carriers of
certatn dangerous goods be insured.
In particular, thosc goods which fall
under Schedule XIT of the federal
Transportation of Dangerous Goody
Regulafions, in the quantiiics
indicated in Column I'V ol that
Schedule, in respect of which an
eniergency responsc plan is required
1o be filed with the Director General,
must carry insurance.  The amount
must be at least $2.000,000 and
protccl against liability resulting
from bodily injury or death and loss
of or damage to property other than
cargo. Transportation of dangerous
goods in Alberta is regulated by the
Dangerous Goods Transportation
and flandling Regulation, which
adopts the federal Transportation of
Dangerous Goods Regulations with
full force.

The responsibility for municipal
waste facilities transferred from the
FPublic HHealth Act 10 Alberta
Environment under the
Environmental Protection and
Enhancement 4ct (EPEA) in 1996.
Alberta Environment has the
respousibility for reguiating the
transportation, treattnent and
disposal of hazardous wastes, and the
responsibility for wastc management
facilities that handle and dispose of
non-hazardous waste produced by
industry. There are a number of
rcgulations under EPEA that are
rclevant to the operation of landfill
facilitics.

The Activities Designation
Regulaiion specilies those activilics
thal requite an approval, registration
ot notification. Scction 9 deems
operating permits previously issued
undcr the Public Health Act wilh
respect to landfills, as listed in
Schedule | Division 1 or Schedule 2
Divigion [, 10 be an approval or a
registration for purposcs of EPEA.
Expiry of operating permits varies
from 5 to 10 years depending on the
board of authority that issued them.

The Approvals and Regisiration
FProcedure Regufation outlines the
approval procedure and minimum
application rcquircments for various
projects including landfills. Section
9 of the Regulation provides that an
approval or registration may nol be
issued where security or insuramnce is
required, unti] the Director is
satisfied it has been provided.
Decisions on applications for new
approvals, amendments and renewals
of existing approvals are at the
discretion of the Director.

Section 7 of the Environmenial
Protection and Enhancement
(Miscellaneous) Regulation,
provides that subject (o section
123(4) of the Act the term of an
approval is 10 vears, or less if the
Director considers it appropriate.
The Directer also has authority
under section 66 EPEA to extend
the expiry date.

The Waste Cantrol Regulation
governs the handling, storage,
recycling and disposal of
hazardous waste and sets
operating standards for landfills.
Part 4 of the Regulation governs
the sceurity requirerments for an
approval or registration in respect
ol a waste management or
hazardous recyclable facility.
Section 30 in Part 4 of the
Regulation outlines the forms of
sccurily inchuding cash, cheque,
bond or other form acceptable to
the Direclor.

Ask Staff Counsel is based on actual
inguiries made 1o Centre lawyers.

We invite you to send us your
requests for information c/o Editor,
Ask Steff Counsel, or by e-mail af
elci@ele.ab.ca. We caution that
although we make every effort to
ensure the qecuracy and timeliness of
staff counsel responses, the responses
are necessarily of a general nature.
We urge our readers, and those
refying on our readers, to seek
specific advice on matters of concern
and not fo rely solelv on the
information in this publication.

Prepared by:
Keri L. Barringer
Staff Counsel




