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British Columbia Introduces Anti-
SLAPP Legislation:

Should Alberta SLAPP Back as Well?

What is a SLAPP?

A SLAPP - strategic lawsuit against
public participation — is & civil claim
that is filed against persons because of
their participation in an issuc of public
concern.' The nature of SLAPP suits is
described by Justice Singh in Fraser v.
Saanich’ as follows:

A SLAPP suit is a claim for
monetary damages against
individuals who have dealt
with a povernment body on
an issue of public interest or
concem. It is a meritless
action filed by a plaintiff
whose primary goal is not to
win the case but rather to
silence or intimidate citizens
who have participated in
proceedings regarding public
policy or public decision
making.

In Canada, several cases have been held
characterized as SLAPP suits. Thesc
cases involve a range of participation in
public decision-making. For instance,
in Fraser v. Saanich,” a developer sued
several individuals and 2 municipal
corporation for negligence, breach of
fiduciary duty, interference with
contractual relations, conspiracy of lori,
collusion and bad (aith. These
allegations were directed at individuals
who had petitioned for municipal
zoning changes and at the municipal
corporation for implementing these
changes. The court expressly
recognized this case as a SLAPP suit.
The Plaintift's action did not succeed.

Another case often characterized as a
SLAPP suit is Daishowa v. Friends of
the Lubicon’ In this case, Daishowa
sought to prevent the boycott ol its
products organized by the Friends of the
Lubicon. As a final example, the casc
MuacMillian Bloedel v. Galiano Island
Trusi Committee et al.” has been
characterized as a SLAPP suit. In this
case, claims were made with respect to
by-laws passed by the Galiano l1sland
Trust Committee that limited
development activities proposed by
MacMillian Bloedcel. Claims — which
were eventually discontinued by
MacMillian Bloedel — were also made
against a local conservation group that
had lobbied for the by-laws. Neither
action succeeded.

The most significant impact of SLAPP
suits is their negative effects on public
participation in decision-making. It
takes a considerable amount of financial
resources and energy to defend against
a SLAPP suit. These arc rcsources
which otherwise would be contributed
to the debate of a matter of public
concern. Furthermore, the focus of the
parties involved and the general public
is diverted from the original issue of
concern to the lawsuit. The removal of
the parties from the public decision-
making process impedes resolution of
the matter of public concern. Finally,
the threat of SLAPT suits — with the
accompanying financial and personal
burdens - discourages public debate and
public participation in malters of public
COncern.

[Continued on Page 21
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(British Columbia Introduces Anti-SLAPP Legislation...continued from Page 1)

British Columbia’s Proposed
Legislation

In response to the growing number of
SLAPP suits, Bill 29 - the Protection of
Public Participation Actf — was
introduced in the British Columbia
legislature. This Act is intended to
provide a mechanism for early
identification and dismissal of SLAPP
suils, to reduce the economic burden of
defending against a SLAPP suit and to
create ceonomic disincentives to filing
SLAPP suits.®

The Act affirms and protects the right to
public participation in decision-making
processes. A person “may make any
communication Or engage i any
conduct if the communication or
conduct is genumely aimed at
promoling or [urthering lawful action
by the public or by any government
body™.” This does not include
communication or conduct that results
in damage or destruction of property,
resulis in physical injury, is unlawful, or
is an unwarranted interference with the
rights or property of any person. No
action lies for damages or otherwise
against any person for any communication
or conduct protected by the Act.

If a Defendant considers that an action
is a SLAPP suit, the Defendant may
make an application to dismiss the
action ® Once such an application {s
made, all further applications,
procedures or other steps in the action
are suspended until the dismissal
application has been heard and decided.
Once the court 1s satisfied by the
Defendant’s evidence that the action is
a SLAPP suit, the onus falls on the
Plaintiff to demonstrate:”

1. the actionis nota
SLAPP suit; or

2. the Plaintiff has a
reasonable
probability of
proving at the
hearing of the
aclion that it is
not a SLAPP suit.

If the court ultimately determines (hat
the action is a SLAPP suit, the
defendant may obtain an order
dismissing the action.” The Defendant
may also oblain an order directing the
Plaintitf to pay all reasonable costs and
expenses incurred by the Defendant,
including all of the Defendant’s
reasonable legal fees and disbursemenits.
In addition to these costs and expenses,
the court may award punitive or
exemplary damages against the Plaintiff,

Should Alberta SLAPP Back as
Well?

‘As the concern about the use of SLAPP
suits seems to be growing, whalt should
be done in Alberta to address this issue?
Should Alberta merely modily the rules
of civil procedure as set oul i the
Alberta Rules of Court? Or should
Alberta [ollow the lead of British
Columbia and introduce anti-SLAPP
legislation?

While there are currently procedural
mechanisms to dismiss scandalous,
frivolous and vexatious claims in the
Atberta Rules of Court, these may not
be adequate lo address SLAPP suits.
The courts are reluctant to dismuss
actions on thesc grounds except in clear
and obvious cases demonstrated by the
Defendant. In addition, the cosls
provided in the Alberta Rules of Court
are typically insufficient to [ully
compensate the Defendant in a SLAPP.
Perhaps these concerns could be
addressed by mere modification of the
rules of civil proccdure.

{Continued on Page 8)

The Staff of the Environmental Law Centre extend
sincere wishes for a joyous boliday season and a safe and
prosperous New Year.




Enforcement Briefs

By Jillian Flett, Alberta Environment

S

Public Reporting on Alberta Environment’s Compliance Assessment and
Enforcement Activities

The last article in Enforcement Briefs provided an
overview of the Compliance Assurance Principles
{“Principles”) that were recently releascd by Alberta
Environment {*AENV™). The purposc of the Principles is
t0 ensure consistency, clarity and coordination in the
compliance assurance programs [or the legislation AENV
delivers. This article outlines steps that have been taken for
public reporting on AENV’s inspection and enforcement
programs.

AENV is responsible for enforcing over 20 pieces of
legislation including the Forest Act, Wildiife Act, Warer
Act and Envirenmental Protection and Enhancement Act.
In the past, cach program area has been responsible for
reporting on its enforcement activities. As part of the
Principles, AENV has committed to providing a
department wide summary of its enforcement activities to
the public on a regular basis.

The first department wide annual enforcement report was
entitled “Annual Report  Enforcement Activities 1998-
99”. 1t outlined:

- the number of enforcement actions undertaken (e.g.
warnings, prosecutions, administrative penaltics and
erders) for each specific legislative area,

- the results of the enforcement actions (e.g. amount of
penalties/fines, number of autherizations suspended)
and

- enforcement program highlights.

The Principles also commit AENY to develop annual
compliance assessment plans. The compliance
assessment plan outlines AENV's targets for conducting
preactive, upannounced inspections, audits and revicws to
determine whether specific regulated communities are
complying with the legislation. The plan identifies the
targeted regulated community and number of compliance
assessments that will be conducted for that regulated
community. Compliance assessments mclude:

- Inspections (i.c. site verifications visits to
determine conipliance)

- Audits (i.e. a site/tleld visit to verify that
designaled methods/procedures for data
gathering meet quality control standards and
therefore ensure the data is reliable) and

- Reviews (ic. an asscssment of mandatory reports
submitted by regulated parties to determine
compliance)

The second department annual enforcement report has been
expandcd to include information on compliance assessment
activities. In addition to enforcement statistics, the
Compliance Assessment and Enforcement Activities
Annual Report for 1999-2000 includes the number of
compliance assessments for targeted regulated communities
that were carried out in 1999-2000 and the targets planned
for 2000-2001.

The following factors are taken into consideration in
identifying targets in the compliance assessment plan;

- risk to the resource or environment associated with
a particular activity/operation,

- compliance history of regulated parlies associated
with the activilty/operation, and

- trends and emerging resource managermcnt issucs.

The plans are carried out by Department olficers,
investigators and inspectors in addition to their other
responsibilities such as, responding to public complaints or
environmental emergencies and investigating reports of
non-compliance. The plans are developed with the
recognition that they may be modified to reflect changing
priorities and the resources needed to respond to varying
numbers of complaints, environmenial emergencies and
reporis of non-compliance.

The annual compliance assessment planning initiative
benefits regulators, the public and the regulated community
through ensuring a more focussed and coordinated
ingpection program. [t increases public confidence in the
level of compliance in a specific regulated community by
identifying non-compliance that may not otherwise have
been reported. 1t also helps educate the regulated
community on legislative requirements by having inspectors
mn the field actively promoting compliance.

Capies of the report will be available from AENV's
Information Centre in Edmonton at 780-427-2079 and in
Calgary 403-297-3362 or on the internet at http// www:.
gov.ab.ca‘enviprotenfenforcement/index. htm.
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—— In Progress

In the Legislature...  Cases and Enforcement Action. . .

Federal Legislation Court of Queen’s Bench Justice Erik Lefstud has quashed the decision of the Minister
of Environment, upholding the appreval for the expansion of the Ryley landfill. A

Bill C-27, the Canada National number of recommendations concerning reviewing the effects of the cxpansion on

Parks Act, was passed by the nearby residents had been made by the Alberta Environmental Appeal Board but were

House June 13, 2000, received substantially ignored without reasons. The Court concluded that it was unreasenable

Royal Assent October 20, 2000. to reject the Board's recornmandations without reasons.

The Act revises and consolidates

the previous National Parks Act. The Joint Review Panel of the Canadian Environmental Assessment Agency and the
Alberfa Energy and Utilities Board looking into the Cheviot Coal Project released its

Federal Regulations decision Tecommending the project be given regulatory approval. The Panel
determined the project to be in the “public interest” and most of the enviromumental

A number of changcs have been elfects to be “insignificant”. This decision fellows the second set of public hearings.

made to the Migratory Birds The recommendation for approval goes to the [ederal Cabinet for a final decision.

Regulations, effective August 23, : :

2000. The Regulations specify A North Amcrican Free Trade Agreement tribunal riled November 13, 2000 that the

hunting zones, seasons, and Canadian govermment must compensate S.D. Myers Inc, of Ohio for banning the

possession limits. export of PCBs to the USA. The amount of the compensation will be determined later.

The National Parks Wilderness A Provincial Court Judge assessed a penalty of $201,000 to the City of Calgary after

Area Declaration Regulations are the City plead puilty to the release of chlorine gas from the Bearspaw water treatment

in force as of October 19, 2000. plant in 1998 contrary to section 98(2} of the Environmental Protection and

The Regulations sct oul wilderness Enhancement Aci. The penalty consists of a $1,000 fine and a creative sentence

areas within Banfl, Jasper, determined to be in excess of $200,000 requiring the City to receive ISO/CD 14001

Kootenay and Yoho national parks, certification for its Bearspaw and Glenmore water treatment facilities by August 2003
and make a presentation on the incident to the Western Canada Water and Wastewater

Alberta Regulations Association annual meeting in October 2001.

Scveral regulations under the

Clectric Utilities Act have been

amended including

v the Independent Power and
Small Power Regulation (AR
285/95)

»  the Time Extension Regulation
(AR 162/98)

«  the Revenue Adjustiment
Regulation {AR 179/2000).

Provincial Court Judge Bradley assessed a fine of $25,000 to Genesis Exploration
operating near Whitecourl after the company was found guiilty of allowing petroleum
condensate to cnter Old Man Creek. The Judge also assessed a creative sentence ol
an additional $23,000 to go to the Alberta Conservation Association to be used for the
maintenance and restoration of fish habitat in the area.

A Provincial Court Judge convicted Rural Aviation Corporation and Peter Ronald
Allemes of changes connected with improper aerial application of a pesticide.
Penalties assessed (o Mr. Allomes were $500 on cach of two counts and a fine of
$7.500 to the Corporation on onc count for the [irst occurrence. The Corporation was
assessed a fine of $7,500 and restitution of $7,000 payable to the complainants for

As of September 1, 2000, the charges from the sccond dale.

Ozone-depleting Substances
Regulation (AR 125/93) under the
Environmental Protection and
Enhancement Act is repealed and
replaced by the Ozone-Depleting
Substances and Halocarbons
Regulation (AR 181/2000).

B Andrew Hudson, Staff Counsel
Dolores Noga, Librarian
Environmental Law Centre

In Progress reports on selected environmental activity actions of the legislature,
government, courts and tribunals. A more complete report on these matters can
be obtained by subscribing to the Regulatory Review, a monthly subscription

report prepared by the Environmental Taw Centre. To subscribe or obtain
further information call (780) 424-3099 or visit our website at www .elc.ab.ca.




Researching Environmental Law on the Internet™

Websites useful in researching environmental law are prolifcrating.
This article will refer 1o general sites rather than the many
appropriate for background subject rescarch. The body or person
responsible for the site is identificd to make il easy to rediscover in
the site changes location.

A siarting point for any search on environmental law is a websitc
that provides access to the laws themselves. Legislation for many
Canadian jurisdictions is accessible via the Access to Justice site at
<www.acjnetorg/>. I'his sitc serves as a springboard to locating a
variety ol legislative materials for the federal level and an
increasing number of the provinces and territorics. Following the
link for *Legislative Materials” allows one to select a jurisdiction
and scan the types of materials accessible from there, For example,
one can link 1o the Federal Department of Justice for federal
statules and regulations or to the Queen’s Printer of Alberta for
provincial statutes and regulations. For many of the jurisdictions,
links are also available (o sites that provide the text of proposed
Bills and perhaps a table showmg progress of Bills through the
respective Legislature. Users should be cautioned that some of the
links provided are in nced of updating. For example, at the federal
level, information on the curtent progress of Bills must be accessed
via the link ‘Committee Business: [Touse of Commions” and then
‘Government Bills” or *Other Bills® rather than the ‘Progress of
Legislation’ or *Status of House Business’ link. The ACINel site is

also very useful for accessing case law, a topic mentioned in greater

detail below.

In addition to knowing the text of the laws it is also important to
have some background information as a springhoard to more in-
depth rescarch. The Notth American Commission for
Environmental Cooperation site at <cec.org/pubs_info_
resources/law_freat agree/summary_enviro law/publication/
index.cfm?varlan=cnghsh> provides a valuable Summary of
Enviropmental Law in North America. From this site one can
gecess overview informalion periaimng 10 environmental law, for
cach of the three jurisdictions participaling m (he Comnussion,
Canada, Mexico, and the United States. Topics presented include
‘Public Participation” ‘Envirenmental [mpact Assessment’, “Waste
Management”, ‘Mining’, and “Conservation of Biological Diversity
and Wildlife” as examples. To locate the information, users chek
on the appropriate flag provided for each subject area. Itis worth
book-marking this exact site, as accessing it off the main page of
the Commission is nol mmediately evident. If users prefer, the
Sunmary can be found by going (o <http:/icec.orgf>, selecting
‘English’, then selecting ‘Publicanions and Information Resources”,
then ‘Laws, Treaties and Agreements’, and last *Summary of
Environmental Law in North America’.

A third aspect of rescarching environmental law can be oblaining
the text of treaties and {urther information on the signing and
ratifying of them. If one selected the route mentioned above as an
altcrnative to locating the overview of environmental law, onc
would have noticed the option “Transhoundary Agrecments
Infobase’. This is a database of more than 200 agreements and
treaties on transhoundary environmental cooperation in NWorth
America. The darabasc can be scarched by subject, agreement
name, or by parties to the agreement. Links to the full-text of

the agreement are provided where possible, as is an overview
and contact information for further information. The database
is located at <cec.org/pubs_info_resources/law_treat agree/
transbound agree/index.cfm?varlan=english>,

Users may also wish to pursue the application of
environmental law by accessing judgments of various courts.
Fortunately, the ability to access judicial decisions via the
Internet is also increasing. The Access to Justice Network
mentioned previously provides a ready link to the decisions of
courts in a number of jurisdictions. If a court link is provided,
it is worth following it, as the name is not always an accurate
reflection of what is provided at the end. A number of sites to
be aware of are:

+ <www.fja.gc.ca‘en/cfidecisions btml> for
Federal Court of Canada decisions. The
decisions, dating back to 1993, can be searched
by subject, volume, or case name. The Federal
Court of Canada site can also be accessed
dircctly al <www.[ct-cl.ge.ca/business/hearings/
hearing_list_e.shtml>. If users choose this route,
they can alse access material on the operation of
the court, scan a “what's new’ list, and check
hearing lists.

» <www.albertacourts.ab.ca/webpage/jdb/jdb. htm>
for Alberta Court of Appeal and Alberta
Provincial Coort judgments back throogh 1998.
Users should know that the database does not
include every judgment by the respective cousts.

o <www.lexum.umontreal.ca/cse-scc/en/index.
html= for decisions ol the Supreme Court of
Canada, cwrently back to 1986, Other
information on the Court can be accessed
through here as well.

In addition to the above, it is often necessary to identify
subject specific sites. Two sites that serve as useful porals are:
¢  <www.findlaw.com/index html> While this is
U.S. based, it does guide users to Internet based
resources in environmental law.
s <www lloocom/fealures/ca. htin> Titled Doing
Legal Research in Canada, this is on the site of
the Law Library Resource Exchange, LLRX.
Again, it is U.S. based, but does provide a
valuable introduciion (o legal research in Canada
as well as links to the catalogues of Canadian
law libraries.

Finally, visit the website of the Environmental Law Centre at
<www.clc.ab.ca>. It includes bricfs and submissions authored
by Centre lawyers, answers to frequently asked environmental
law guestions, and access to the catalogue of the Centre’s
public library,

W Dolores Noga
Staff Librarian
Environmental Law Centre

*This article was originally published in Encompass Magazine December/2000 {ssue
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Case Notes

AENYV Director’s Discretion in Writing Approval Conditions is Broad

Ainsworth Lumber Co. Lid. and Footner Forest Products Lid. v. Director, Northwest Boreal Region, Alberta Environment, (26 June

2000) 00-004 & 00-005 {EAB)

McCain Foods (Canada) v. Director, Prairie Region, Albarta Environment, (20 July 2000) 89-138 (EAB)

Two recent Environmental Appeal Board decisions have
reinforced the breadih of the Dircetor’s discrelion in the
issuance of Approval conditions under the Lnvironneniol
Protection and Enhancement Act’ [*the Act™]. The first case
deals with approval ermussion limits that arc more stringent
than (hose set out in the applicable regulation. The second
decision highlights the broad nature of the Directot’s
discretion to include gencral conditions in an approval.

[irst, Ainsworth and Footner both appealed their approvals
permitting the operation of two oriented strand board
manufacturing plants near Grande Prairie and High River,
respectively. The Directoi had based the approval er
limits on the policy of technology-based standards, witich
requires the implementation of the best available technoiopy,
rather than applying the emission hinvts specilted o the
Substance Release Regulazion’ (“the Regulation'),

Lion

+

Roth Appellants argued that, regardless of the Directos”
discretion 1o impose more rigorous constraints, the mit for
rural particulate emissions preseribed in the Regulaiion
{0.60e/kg of efflucnt) should apply, unless there is some
cvidence of adverse environmental effects nocessitaling &
more siringent standard. The compaiies took the further
position that the emission lmts sel out in lie Regriation
should, as a matter of law, take precedence over any informal
policy being applicd at the Divecter's discration. The
Appellanis also argued that in 1ssuing approvals, the idircetor
should consider the principle ol sustairabie development and
balance environmenial profection with economic
considerations.

[n deeiding thar the [ircetor's discrelion was reasonable, the
Board first considered whether the approval-specified
emission limits could be achicved and whether they were
consistent across the industry. The Board found that both
Appellants were aware of the use of technology-based
particulate emission standards prior w the ssvance of their
approvals and would have no diificalty mecting them, In fact,
Ainyworth had been achicving the more siringent approva!
limit of 0.20g%g of effluent for the pasi five years, Similarly,
Footner had alrcady guaranteed that its enmission levels would
be only a [raciien (25%) of those spectficd in its approvai
throwugh the use of best availible lechnologies, The Board also
found that all six plants manufacteriog onented stiand board
under approvals in Alberta were reguired Lo mest the
particulate emission limit of 8.20e/ke of eilluent. Further, the
discretion excrcised served the purmposes of the Act, e that the
Director’s decision was consisient with the goal ol protecting
ait gqualily ay an iwiegral element of the environmenti’s
ceosyslens and human health

The Board decided that the Director's discretion o impose
mure rigorous limits was properly and reasonably exercised
the context of the authority provided under s. 653(2) of the Act
and regulations.  The Director need not considee any specitic
factors or ciiienia in exercising his discretion, nor should
consideration of sustainable development restrict the Direclor,
The principle that resonrces should be developed in g manner
that is sustainable for use by future generations does not
prevent thie Director from nupesing mora stringent standavds
tor cmissions,

11z the second case, McCain appealed one condition of iis
approval allowiing it o ¢ puatc and reclaim a potato processing,
plant near Chia, Albetta, The tropugned condition provided a
veneral prohibitien against the emission of air contaminants
that cause or may cause the alteranon or wopatrmeint of natural
resources, material discomfor: or adverse effects on human
widl btuw or Itealth, ar harim ¢ property or plant or animal
'11&: MeCain argued that the inclusion of the condition

exceaded the Dircctor’s jurisdiciion, bacause s. 98 of the Act
on‘ ¥ prohibits | il air errussions thm cause stanificant
adverse effects, which prec ludes the Director from selting,
peneral approval conditions. iona d tion, Mc(C ed that
detspruining goncral ersission Himis s 2 po hwmakmu
funciion that should be exereised by the Legislature, nott
Director.

I d@rgil

Tl Board dismissed McCuain's appeal. stating that 5. 05 of the
Aci provides broad discretion (o the Director to impose
amission limits. and . 9% does not dictate a standard to define
or restricl tat diseration. & r, 8 98 was intended 1o apply
(o emissions that were not otherwise covered by applicable

approvai conditions.

The Doard alse rejoct l MeCain's argumnents regarding

poticy ['-“.' G }L Board found that the Mirector nust
make numerous peficy judgements in deciding whether to
ivsue appeovels and o msia ¢ o signilicance standard nio

3 conditions, whether thev are general or

kg,

UGG Al

spocific

The Reard forther recognized that geneval approval conditions
provide “a back up fuuction tor speaitic conditivns by

accouniiny for the caminlative effects of individually regulated
'}n,lllelhmi u!ul' of fugitive cimi kn‘i{ms l'hai are difficulit o contral

direcily.™

addre

18, s0 fullhm 1L|51 1t ‘a.um 15 0ot
aen have evidence of cumulative
2 this proactive step, 107 does such 5

Zuti at ihe mercy of the Director's

e e
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Case Notes

Minister Must Give Reasons for Failure to Follow EAB Recommendation
Fenske v. Alberta (Minister of Environment) (21 September, 2000) Edmonton 0003-02502 (Alta. Q.B.)

The Environmenial Protection and Enhancement Act’
(“EPEA") created the Environmental Appcal Board to hear
appeals of certain decisions made under the Act. In most
cascs the Board does not decide the matter on appeal. Rather.
it makes a rccommendation to the Minister of Environment
who makes the actual decision.

in L1996, a strong privative clause was added to EPEA.
Scction 92.2 reads:

Where this Part cmpowers or compels the Minister or
the Board to do anything, the Minister or the Board
1as exclusive and finat jurisdiction to do that thing
and no decision, order, direction, ruling, proceedings,
report of recommendation of the mindster or the
Board shall be questioned or reviewed in any court,
and no order shall be made or process entered or
proceedings taken in any cour! 10 guesiion, Tevicw,
nrohibil ur restrain the Minister or the Board or any
of ils proceadings.

In actual fact, the cxastence of the privative clause does not
ustally prevent @ courd from reviewing decistons made under
the Act. 1t does, however, help sugpest the standard of review
that wifi he used by the court. In other words, the coart may
usually still review a decision despite the privative clause, but
it will be more restrictive on what 1l considers to be
reviewable errors.

Fenske v. Mar™ is a judicial review of a Minister’s decision
under EPEA. The Beaver Regional Waste Management
Services Commission had obtumed an amending approval
frem Alberta Environment o expand a small landiil. The
expanded landfill was designed to handle a laree volume of
waste from several urban arcas including Edmonton and
Vancouver. The landfill would cover a full quarter section of
land and, including what would be buried and what would be
above the ground, wonld be equivalent to a nine-storey
building.

Nearby famities appeaicd the amending approval 1o the
Environmenial Appeai Board, After a three-day heaning, the
Board gave ils recommendations. The Board was very eritical
of the decision Lo grant the amending approval. It concluded
that it wasg “art the very worst an abuse of process and at the
very least a quantum leap backward in a standard 1o which
Albertans have become accustomed te and demand. ™

Among other things, the Appeal Board recommended thal:

s the Commission be required o make a new application
supported by an environmental impact agsessment,

« (here be consultation with the public, healih and local
officials before a decision is made on the application, and

s abutfer zone be considered to deal with the problems of
litter, noise, odor and health effects raised by the
neighbours.

The Board's rccomimendations went to the Minister of
Environment who ignored the recommendations of the Board
and simply directed implementation ol the Direcior’s decision
with the requirement el cerlain reports and a public meeting,
The Minister [ailed to provide any writlen reasons for the
decision he reached,

The neighbours who appealed to the Environmental Appeal
Board applicd {or judicial review of the Minister’s decision.
The application came before Mr. Justice E.S, Lefsrud.

Mr. Justice Lefsrud first examined the appropriate standard of
review that should be used. This was based on the degrec of
deference that shou!d be given to the Minister’s decision. [f
little deference is to be given the decision, the court is frec to
correct any mistake that it feels the Minister has made. A
middle deferential standard sees the court interfering only il
the numster’s decision 15 unreasonable. The most deferentiat
standard is oune where the court acts only on patent
unreasonableness.

In deciding upon which standard 1o use the judge considered;

{a) the presence of @ privative clause,

{b) the expertise of the tribunal,

{c) the purpose of the legislation, and

{d) the nature of the decision being reviewed,

After considering these maiiers, the judge concluded that a
high level of deference should be given to the Minister's
decision. However, since the Board gave detailed reasons for
its recommendations and the Minister gave no reasons for his
decision, the court was lelt with no way of knowing why the
Minister decided what he did. Thai reduced the deference that

the court would give to the Minister’s decision 10 a standard of

review of simple reasonableness,

The Judge concluded that the differences between the Board's
recommendations and the Minister’s decision were substantive
and significant. Ile said ihat:

The appeal procedure set up 1n the Act clearly
cnvisions the Board and the Minister playing a joinl
role in decision-making. While the recommendations
of the Board do not bind the Minister, surely the
Minister cannot disregard the recommendations of
the Bouard as mere opinion with which he disagrees.

{Cantinued oh Page 9)
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{Briush Coumbig [nraceces Anti-SLAPP Legsfation. . continued from Page £}

However, introduction of anti-SLAPP legislation may more
effectively address these concerns. Legislation can provide
clear, detailed guidance about the dismissal of SLAPP suits.
Legislation can remedy the costs incurred by Defendants in
SLAPP suits, Perhaps most significantly, legislation can
alfum and protect a substantive right to participate in public
decision-making processes. Great strides have been made to
encourage and support public participation in environmental
decision-making. But an extra step is required — the right to
public participation must also be actively protected.

B Brenda Heelan Powell
Staff Counsel
Environmental Law Centre

Fuor mere infommition about SLAPE suits in Canada, vefer to C. Tellefson. “Strategic Lawsuits
Againa Publie Participation: Developing o Canadian Respunse™ §1594). 73 Cun. Bar Rev 200, €
Tollefson, “Siatepic Lawsuits and Environmentai Politics: Dairhowe Inc, v, Friends of the
Fabicon™ (19963 30 ) Can Studies 119, and Atteriey General of Biatish Celumbiy, Diseession
FPrper: Daveluping a response ta Swategic Lowsuirs Againse Public Pariciparion (5LAPP) i finitish
Colarmbic™ (2000 Brilish Calumbial which can be viewed at hiip Yo ag pov hie.ca'slapp.
{1699 B0 No. 300 (B TS C.).

et

(199%5). 27 CELR{NS) |

[1993] BOL Mo, 1763 (B.C Caly

Sor Attarney General nf British Columbia, supee. note 1

Section 2.

Section 5.

e ——

News Brief:

scrubbers in cheir Momihly Atr Rmissions Summary reports.

. $7.000 w the City of Grande Prairic for failing 1o submit biofiler as-built drawings and a diofilter aperating and maimtenance manual by the date
specificd, failing 1o submit biofilter monthly monitoring reports tor a year, tailing to submit a summary of the operating and monitoring ot the biofilter in
the 1998 annual report, and lailing 10 submil a design reporl (o1 the multicompartment sludge storage cell by the Approval specitied date.

. S4.000. 10 Titan Foundry Ltd. of Ldmonton for operating process cquipment when the pollution abatemeant equipment was not fully operational and failing

0 inuncdiately report the contravention of their Approval,

. £2,500 to Paramount Resources Lk operating m the Municipal District of Opportunity for Jailimg o file the annual report summarizing the perlonmance
of all process waslewater facilities and filing w Qe the Annual Summary and Evaluation teport for the North Licge sour gas plant operation and air

contaminant emissions, all by the dates specified in the Approval.

. $2.500. 10 Shell Canada Limited operating in the Municipal District o Rocky View No. 44 for releasing sulphur dioxide at the Jumping Pound sour gas

plant.

The following administrative penalties over $500 were 1ssued under the Poblic Lands At and Forests Aot sinee the Tast issuc of Newy Brief

o 532,500, to Bochanan Tumber of High Prairie for unauthorized impedance of the natura] flow of water in a number of watercourses on their coniferous
Limher licenee inviolation of . KD WD of e Tinder Management Resulation, .

. $4.200. 1o the Badland 16ills Grazing Association of Taber for unautheorized use ol public land contrary w 5.47¢ 1) ol the Pudlic Lends Act.

. 496840 w Dynanue il & Gas ncorporated of Richmond, BC for unauthonzed vse of pubiic land contrary to .47 1o the Pudlie Laneds Ao0

. F7300 o Suncor Energy Ine. of Calgary for unauthorized use and contravening terms and conditions of their licence contrary o s.47{1) and 47.1 ol'the

Public Lands 4ct.

«  F70E. w Clarence Douglas of Milk River for unauthorized use of public land on a lease contrary to 5.47(1 of the Public Lands Act.
. 51,100 w Corsair Uxploration Inc, of Calgary fur unauthorized use and contravening terms and conditions on their Jease in violation ol's.47(1 ) and 47.1

al the Publie Lands Act.

«  31,000. to Brewster TLumber Division Ltd. of Peace River for unauthorized timber harvest and contravening terms and conditions of their annuwal operating
plan in vielation of s. 10 of the Forest Act and 5.1000a) of the fTmber Managemenr Regidation.
*  S2,0100.10 Renaissance Encrgy Ld. of Calgary for contravening terms and conditions of their licenee in violation of 5.47.1 of the Public Lands Acr,

Administrative Penalties
The following administrative penaltics over S2,000 were issued under the Environmenial Protection and Enhancement Act since the last issue of

. $3.500 1o Rumile Contracting Ltd. of Edmonion for improper storage of used oil contrary to the Wasie Control Regunlarion and for failing to remediate the
spills ol used oi] in vielation of s.101 of the Eavironmental Protection and Enfbancement Act.

» $7.000 to Anderson Oil & Gas Inc., formerly Ulster Petroleum Ltd., operating m Kneehill County lor failing to operate the stack at a sour gas plant in
accordance with their limits thus permitting excess cmissions of sulphur dioxide and failing to report the contraventions immediately upon discovery ot
them. The penalty was assessed under $.213(e) of the Envirgnmental Protection anid Enhancement Aet.

. SR.300. to Fernz Sulfer Works Inc. of the Municipal District of Rocky View No. 44, operators of the Imicana sulphur processing plant for Lailing to
analyze the parameters prior to releasing the industrial run-oft collection pond, releasing in excess of the specified linut, failing o sample the parameters
as requited throughout the releasc, Tailing o immediately report the Approval cootraventions. and failing to provide information on the baghouses and

(AENY Director's Discretion . . . continued from Page &)

discretion anymere than the general wording of s. 98. Also,
the use of a general approval condition bencfits approval
holders, because it saves them having to collect the data
necessary lo establish specific emission limits.

Finally, the Board rejected MeCain'’s submission that the
general condition was nol necessary 10 address cumulative
effects, because s. 98 could deal with any such effects. If an
adverse effect was complained of, but McCain’s individual
pollutant emissions were within cach of their specified lints,
then McCain could argue that its cumulative emissions were
authorized by the approval, and s. 98 would be inapplicable.
A general condition eliminates this problem,

Thus, while dismissing both the McCain and
Alnsworth/Footner appeals, the Board underscored the
Director’s broad discretion in the issuance of approval
conditions to “supporl and promete protection, enhancement
and wise us¢ of the environment.”

B Shannon Keehn
Alberta Environment

SoAL1992 ¢ 1123
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The Environmental Law Centre extends its

gratitude to those individuals, companies and
foundations that made a financial contribution
to supporl the Centre's operations in 1999,
They are:

BENEFACTORS - $5,000 +

Adberla Beotrust

Alberta Environment

Alberia Law Fonndation

Allwer Real Cseate Foundation

Alberta Spons Recreation Parks and
Wiklhile Foundativo

Austin §. Nelson Foundation

Dncks Unbimited Cunada

Ldmenton Cemuwunity Iowdation

Edmontan Commmunity Lottery Doard

The LB Foundalion

Environment Canada - Americas Branch

Frcuds af the Envirowmenl Foumdation {Canada Trust)

fauntain Equipment Co-op

Shell Canuda Linited

TrausCanada Pipelines

Wester Econpmic Diversitication Canada

PATRONS $2,500 - $4.999

Amoco Canada Petrolewn Company Led.
Code Huner Wittmann

Fraser Milner

Luscar Lid.

Telus Corporation

PARTNERS $1,000 - $2,499

Aariwm Ine,

Alberta Pacilic Forest Industries
ATCO Electric

Canadtan Hydro Developers, Inc,
Canadian Ocaidental Petraleurn i),
Canadizn Pacific Charitable Foundaton
Thw Chenmical Canada hag,
Environmental Advocates Society
Mabil O3] Canada

Petro-Canada

Sunear Fnergy Foundation
Syncrude Canada Lid.

ASSOCIATES $500 - $999

Grarry Appelt

Cheryl ]frjinik\

Crestar Enerpy
Cruichshunk Karvellas
Larne TFitch

Judith Hancbury

[avid Ho

Ranald Kruhlak

1.ucss Buwker & Whi
Sherritt Tntermational Corporation
Dennts Thamas, Q.0
[2onoa Tingles

FRIENDS $250 - $499

ATCD L.

Ackrowd, Plasta, Roth & Day
Chevron Cunada Resources
Keith Ferguson

Arlene Kwasniuk

Al Schulz
Elirubeth Swanson

CONTRIBUTORS $125 - §249

Tareny Allsup
Ranes Craig
Thonnas hckson
Paul Edwards
Batrigiy Lumggan
Debra Lindzkoog
Parlec Mol aws
Dr. Mary Richardson
Knn Sanderion
Valentine Vabvo
Wulherspoon Environmental Inc.

UPTO $125

Twn Beck
Drowiles Fryett
Cieruld DeSarey
Langad Dunean
Yilliaen Fuller
Thersing Irwin
Frank Liszczak
I.ethia Maelachlan
MeCuaiy Destachers
Rabery Rabingon

(Minister Must Give Reasons . . . continued from Page 7)

Presumably, the legislature did not set up the appeal
procedure before the Board without a valid purpose. If the
Board raises serious concems about the environmental
ramifications of a project, I am of the view that the Minister
must take the Board's recommendations seriously. This
does not mean that the Board is able to bind the Minister;
however, it certainly suggests that the Minister should give
clear reasons for proceeding in a situation where strong
concerns have been clearly voice by the Board,

Although there is no requirement under EPEA or the common law
that the Minister provide reascns for his decision, the Judge
concluded:

In my view, it was a violation of the rules of [airness when
the Minister failed to give reasons. As the Board’s repori
indicates, the Minister’s Order has a scrious impact on the
Applicants’ lives. The Approval may have a serious impact
on the value of their homes, their enjoyment ol daily life in
those hemes, and most importantly, their health.

However, an even more significant consideration is the
appearance of an abuse of process. In this case, the only
reasons available to anyonc outside the Minister’s office are
these of the Board. Those reasons contain a strongly worded
sentence suggesting a possible abuse of process. The Board
made recommendations based on those reasons, not the least
of whicl: was a recommendation that the Amending
Approval sheuld not be granted before issues such as
necessity, viability and the eflect on the Applicants are
addressed, and the Applicants and other interested members
ol the public have a chance (o respond. The Minister, after
reviewing the report and recommendations, distegarded that
recommendation without any reasons. Under the
circumstances, such an approach is clearly unreasonable and
is of necessity rejected.?

Accordingly the court quashed the Minister’s decision with “the
strong recommendation that he reconsider the matter, giving full
consideration to the recomumendations of the Board and that in the
end result, regardless of the decision which he makes, he provides

written reasons.

3

This decision means that the Minister of the Environment must give
reasons for decisions which are not in harmony with the
recommendations of the Environmental Appeal Board. The Minister
has appealed this decision to the Court of Appeal who will have the
next Hy

5.4, 1992,

B Andrew Hudson
Staff Counsel
Environmenial Law Centre

¢. E-13.3 as amended.

Reasons far Judgement of the Honourable Mr. Justice E.S. Lefsrud, Court of Queen's Bench of Alberta,

Acticn Mo,
Ibid. p. 3.
I5id. p. 13
Thid. p. 14

0003-03502, September 21, 2000,
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Greetings, Farewell and Congratulations!

Exit Stage Right

By Andrew Hudson

All the world's a stage,
And all the men and women merely players:
They have their exits and their entrances;
And onc man in his lime plays many parts....
- [romAs You Like it by William Shakespeare

Now is the time for me to exit from (he Environmental Law
Centrc. The part as staff counsel has been an enjoyable one. [
thank all of the other players for making it so pleasant. [ will
miss them and the work here. Where the envirenment is
concemed there are no small parts. My next entrance is in
Calgary with the National Energy Board Legal Services.

The Envi 1r0nmen, g; Law Centre is pleases .
joins us as Staff &

As a complete aside, my word processor tells me that there are
two grammatical errors in the above quotation. It even has the
nerve to make suggestions for fixing them. Isn't it amazing
. what we think we can improve. We need 1o learn when to leave
programs good enough alone: with Shakespearc and with nature. The

afT at the Environmental Law Centre helps with the latter.

onmental Law Centr :

2000 Mactaggart Essay Prize Winners

The Environmental Law Centre is pleased to announce the winning essays for the 2000
Sir John A. Mactaggart Essay Prize in Environmental Law. The first prize was awarded
to Dayna Scott from Osgoode ITall Law School for her essay: Carbon Sinks and the
Preservation of Old Growth Forests Under the Kyoto Protocol  Second prize was
awarded to Mark Coleman from the University of Alberla for his essay: American
Sulfur Divxide Fmissions Trading Legislation: Is it the “Blueprint” Canada Should
Follow in Implementing a Greeithouse Gas Emissions Trading Program?

Members of the 2000 velunteer selection committec were: Alastair Mactaggart
{Honourary), Judith Hancbury, Q.C., National Energy Beard (Chair), Sieven Kennett,
Canadian Institute of Resources Law, Brian O'Femrall, Q.C., Bennctt Jones, Elizabeth
Swansen, TransCanada Pipelines.

The capital for this prize was donated by the Mactaggart Third Fund. Additional
contributions were madec by Carswell and the charitable donors to the Environmental
Law Centre. For further information about the Mactaggart Essay Prize, contact the
Environmental Law Centre or see the Centre's website at www.cle.ab.ca/services/mactag? hirml.

Daynu Scott




By Dennis R. Thomas, Q.C., Fraser Milner Casgran

Statutory Appeals -
The Poor Man’s

Injunction

You live in a city in an older
neighborhood and your new neighbor
wants to redevelop a sct of four-plexcs
into a group home for reformed
pedophiles. Or, you live in the counlry,
and your neighbor has decided to
develop a huge pig barn. In either case,
your home, your major investment, is
under serious threat. A real estate agent
has advised you that your property
value will plummet!

The developer has hired an iritating
consultant to consull you o death, and
planners and politicians have stated
vaguely that they will “address”™ your
concerns., You have concluded that no
one can really address your major
concern: the loss of value of your home.
Your neighbor chants the mantra of
“cconomic benetits™ stating loudly that
he must go lorward immediately or the
benefit will be lost to the community.
This is a signal to you that defaying his
development permit may help you
protect the value of your home.

What are your legal options? Are there
mechanisms available to stop this
development in its tracks?

Obtaining an injunction mn the Courts 1s
the traditional remedy, but it has serious
drawbacks. The legal test for an
infunction is very stricl.  And if you do
get it you will likely have to undertake
to pay damages il the injunction is not
sustained at a later trial.

Fortunatcly for you, in Alberla there is a
“poor man’s injunction.” This more
practical alternative is found in the
stalutory appeal process. Appeals of
development approvals cxist under all
land use bylaws passcd by
municipalitics under the provisions of
the Municipal Government 4ct
(“MGA"). These appeals from the
decision to 1ssue a development permit
are to a subdivision and development
appeal board (“SDAB”). There are

other types of statutory appeals in
Alberta, however this notc deals only
with appeals of development permits.

Under most land use bylaws, an appcal
to an SDAB will suspend the
development permit until the appeal is
decided. The MGA requires an SDAB
10 move the process along fairly
quickly, with the result that there is not
much potential for delay at this level. Tt
is important, nevertheless, to have a
position on the merits to make to the
SDAR, and this can typically be foumd
by raising issues about traffic, effect of
lights, noise or odor. If the strategy is
to delay the project, then some attention
should be paid to developing legal
issues in the submissions to the SIYAB.
Examples of legal questions include the
interpretation of the definitions and the
calculation of sethacks.

Prediclably, the SDADB will side with
the developer and approve the pernut,
albeit with some conditions which will
be imposed to “address™ vour concems.

It is at this point that the potential [or
creating significant process delays
ariscs under the MGA. Scction 688(1)
of that Act allows for you Lo apply lor
leave Lo uppeal a decision ol the SDAD
to the Alberta Court of Appeal. There
is a strict time limit for such
applications, and they must be filed and
set down for hearing within 30 days
tfrom the issuance of the SDAB
decision. Typically, such applications
are set down and then adjourned beyond
the 30-day period for an actual hearing
before a single Justice of the Court of
Appeal.

The potential for delay arises in this
way. The typical land use bylaw in
Alberta suspends a municipal
development permit while the appeal
process procceds in the SDAB and then
in the Court of Appeal. Even if it docs
not it would be a very gutsy developer
who would proceed in the face of an
appeal 1o the courts. The practical
result of the suspension is that the
developer could not obtain a building
permil needed o get construction
underway.

Typically, it will take two 1o three
months to finalize and present an
application for leave o a single Justice
of the Court of Appeal. If presented
well, the application can result in leave
being granted, and it can then take up to
a ycar for the actual appceal to be heard
by the full Court of Appeal. In some
cases, the appeal to the full Court of
Appeal will be successful, the project
will be remitted back to the SDAB and
the whole process will start again,

In some cases, leave will be refused, but
this can also be appealed to the full
Court. Tn one case involving competing
liquor stores in Edmonton, the
compctitive proposal was delayed for
over two years while the opponent
sought to appeal a leave refusal to the
full Court of Appeal and then on to the
Supreme Court of Canada. While
ultimately unsuccessful, the existing
liquor store operator was able to stop
the proposed competing sterc for over
two years.

While that is an example of cxtreme
delay, it does make the pont that delay
can render a project Uneconomic or
financially exhaust the developer, or
both. There is nothing illegal about this
strategy and, apart from the costs of a
lawyer, this is a much more economuc
approach than pursuing the
conventicnal injunction application in
the courts.

There are parallel opportunities under
other Alberta statutes, such as appeals
of approvals under the Alberta
Environmental Protection and
Enhancement Act to the Environmental
Appeal Board, and then on to the courts
through judicial review. These
challenges are not assured of actually
stopping a project unless a stay of the
approval is sought, pending the
outcomc of the appeal. While these
parallcl processes arc available, they are
more expensive and less elfective than
the appeal procedures available through
land use bylaws and the MGA, which
truly do provide a “poor man'’s
injunction,™
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_Ask Staff Counsel

Down in the Dumps Over the Dump

Dear Staff Counsel:

We recently moved to the country
where we plan (o bottle and sell the
exceptional water that comes from a
spring on our property. Right after
we moved in we learned that the local
county is building a new landfill. We
have heard that one of the possible
sites is near our acreage. We are
concerned about the effect of the
landfill on our business, not to
mention our health. What can we do
to make sure our concerns are
addressed?

Sincerely, Mr, H, Tuo

Dear Mr. Tuo:

Landfilts arc regulated both under the

Municipal Governiment Aet (“"MGA”)

and the Environmental Protection and
Enhancement Act {“"EPEA™).

Regulations under the MGA establish
nuinimum buffer zoncs between landfills
and residences, hospitals, schools and
food establishments. Most other aspects
of landfilf siting and operation are sel by
regulations under EPEA.

The Subdivision and Development
Reguiation under the MGA requires that
there be at least 1 450 metre buffer zone
berween the landfill cells and your
property line. However, the Deputy
Minister of Alberta Environment does
have the authority to reduce the size of
this buffer zone. There is no formal
procedure under which the Deputy
Minister exercises this authority but
failure to allow you 1o be heard before
exercising it may allow the courts to
inlerfere in the decision.

This buffer zone is quite minimal so you
will be intcrested in the regulations that

apply under EPEA. How much say you
have under EPEA will depend upon the

nature and the location of the landfill,

If the landfill will:
1. acccpt hazardous waste,
2. receive more than {0,000
tonnes of garbage each year,
or

3. belocated in a ravine, gully,
coulee or over a buried valley,

then the county will need to obtain an
approval under EPEA and you will have
significant opportunity to express your
concerns. If the landfill will not accept
hazardous waste, will be relatively small
and will not be located on a ravine, etc.
then vour input will be much more
limited.

Il the Counly is required to oblain an
approval then certain detailed steps set
out in EPEA apply. A director within
Alberta Environment is charged with
making the decision on whether to issue
the approval and with setting the terms
and conditions of the approval. Asa
neighbour, you must be notified of the
application and will have a right o file a
“statement of concern™ with Alberta
Environment. This statement is
important for several reasons. Firstly,
the county must formally address the
concerns raised in your statemend.
Secondly, the director must consider the
concerns prior to making any decision
on the application for the approval.
Thirdly, this statement of concern is a
precondition to being able to appeal the
decision ol the director 1o the
Environmental Appeal Board.

The Environmental Appeal Board is an
independent tribunal that hears appeals
from environmental decisions. If you
have filed a statement of concern bul an
approval is nevertheless granted, you
may appeal the granting of the approval
to the Board. Similarly, if the director
refuses the application, the county can
appeal the refusal to the Board.

The Environmental Appeal Board does
not decide on appeals for approvals but
rather makes recommendations on thosc
appeals to the Minister of the
Environment. The Minister is then free
io make whatever decision the Minister
thinks is best. A recent court decision
has held that the Minister must,
however, give reasons for his decision
or the court may quash the decision and
force the Minister to decide again (See
Minister Must Give Reasons for Failure
10 Follow EAR Recommendation article
atp. 7).

For smaller, less critical landfills, the
situation is different. In those cases the
county necd only obtain a registration
trom Alberta Environment. There is no
ohligation to give notice 1o neighbours
of an application for a registration.
There is ne oppoertunity to file a
stalement of concern, nor is thetre the
right to appeal the decision to the
Environmental Appeal Board. In fact,
provided that the landfill fits the criteria
for a registration, it is routinely grauted.

A landfill that is given a rcpistration
must operate according to the Code of
Pracrice for Landfills which basically
sets generic terms and conditions that
apply to all registration landfills.

In the end, the Minister of the
Environment can ovetride either an
approval or a registration. Under
scelion 62, 1 the Minister 18 “ofl the
opinion that a proposed activity should
not proceed because it is not in the
public interest” the Minister may al any
timc order that no approval or
registration be issued in respect of the
landfill.

Ask Staff Counsel is bused on actual
inguiries made fo Centre lavwvers. We
mvite you fo send us vour requests for
information ¢/o Editor, Ask Staff’
Counsel, or by e-mail at ele@elc.ab.ca.
We caution that although we make every
effort to ensure the accuracy and
timeliness of siaff counsel responses, the
responses are necessarily of a general
nature. We urge our readers, and those
refving on our readers, to seek specific
advice on matters of concern and not to
refv solelv on the information in this
publication.

Ask Staff Counsel Editor:
Arlene Kwasniak




