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Message from the New Minister

This province docs not belong fo us.

We hold it in trust. Our shared
responsibility is to manage that trust so
future Albertans will have jobs, homes
and a high standard of living. They will
have clean water, pure air and
opportinities for recreation. And they
will inherit the richness of our natural
heritage in all its diversity of life and
land.

Obviously, our challenge is (o achicve a
balance between protecting the
cnvironmend and building the Alberia
cconomy. Policy documenis,
legislation and management plans are
effective tools in meciing that
challenge. However, our most powerful
toel 1s our potential o work logether.

To draft effective legislation and
régulations, we must seek, address and
incorporate the concems and
suggestions of Albertans,
envirommentalists and industrialists. To
that end, a six-member M.L.A. review
committee chaired by Janis Tarchuk,
M.L.A. BanfT - Coclirane, 18 secking
Albertans’ input on new legislation to
protect Alberta's parks and protected
areas.

Envirenmental groups and business
interests have been invited to
discussions and workshops in both
Edwonton and Calgary. The public
consultation process will be announced
shortly. The process will allow
Albertans generaily to phone or log on
to the department web page 1o order the
revised Proposed Policy Foundation and
the 1ssues Workbook, a mail-in survey
designed to gather their opinions and
suggestions on key issues and the new
legislation.

Hon. Gary G. Mar, Q.C

The committee will base its
recominendations on this feedback, 1
will work with my government
colleagues to ensure the new legisiation
delivers the protection Albertans want .
for their natural heritage while
respecting the provinee’s other legal
responsibilities.

The new legislation continues Alberta’s
commitment 1o regulatory reform while
maintaining fcgislated protection. To
reflect the principles of sustainable
development and integrated resource
management, Alberta Environment will
work with the departments of Resource
Development, Agriculture, Food and
Rural Development and Economic
Development to co-ordinate current
regulatory reform programs.

These departments also will work
{ogcther to ensure Alberta’s
intcrnational tradc initiatives do not
impede or conflict with our
cnvironmental responsibilities. Cur

patticipation in the North American
[Continued on Page 2]
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{Message from the New Minister ...continued from page 1)

Agreement on Environmental Co-
operation promolcs strong
environmental practices while pursning
cconomic goals.

On the national front, this ycar Alberla
chairs the Canadian Council of
Mimisters of the Environment {CCME).
We also are leading developiment of the
Canada-Wide Standard on petroleum
hydrocarbons in soil, one of six national
standards underway. This important
work comes out of the Canada-Wide
Accord on Enviromnental
Harmonization, and related sub-
agreements on Environmental
Assessment, Inspections and Canada-
Wide Standards. All jurisdictions
except Quebec signed the accord in
January 1998,

Alberta Environment also is working to
help develop four additional sub-
agreements to the accord: Enforcement,
Monitering and Reporting, Research
and Dcvelopment, and Environmental
Emgcrgencies. Public consultation is an
important component of all these
initiatives.

We see that joint approach again in the
new Canada-Alberta Agreement for
Environmental Assessment Co-
operation signed just this June. The
agreemeni improves collaboration on
environmental assessment for proposcd
projects within ¢xisting legislation. We
also will work together to resolve some
ol the issues Alberta experienced with
the Canadian Favironmental
Assessment Act. Alberta will provide
mnput inte the federal five-year review
of this legislation, which starts in the
year 2000,

Responsive legislation and high
standards define the goals that effective
management sceks o achieve. We
rccognize that resources are
interdependent, and the use of one
resource can affect other users and
resources. Whether the userisa
weckend snowmobiler, First Nations
hunter or oil company, by working
together all partners can beiter manage
a rcgion's ability to sustain multiple
activilics, and minimize the cumulative
clfects on the environment.

The recently-announced Regional
Sustainable Development Strategy for

the Athabasca Oil Sands is a model of
this kind of partnership.
Environmcntalists, resource companies.
First Nations and govcrnments worke:
together to develop the first joint
regional strategy to come out of
Alberta’s Commitment 1o Sustainable
Resource and Environmental
Management. This strategy provides a
hands-on approach to regional issues
managemen that is balanced with
provincial direction. Similar regional
stratcgics are planned for other areas of
the provinge.

I plan to continue the Integrated
Resource Management approach
pioncered by my predecessors. It
cnsures we listen before we act. Tt
requires conmununities and industrics
that arc most directly affected to be
involved in resource and environmental
management decisions. It puts more
respongibility on users for consulting
on, planning and moniloring resource
management and usc. These are
principles I believe in. T ask vou to
work with me. We sharc onc future.
We should build it together.

B Hon Gary G. Mar, Q.C,
Minister of Environment
M.LA. Calgarv Nose Creek

A Legacy of Land:
Conservation
Easements and Land
Stewardship

Conference Proceedings

Editors:
Arlene J. Kwasniak

Donna Tingley
$19.95 Plus G.S.T.

Now available from the
Lnvironmental Law Centre




Enforcement Briefs

By Jillian Flett, Alberta Environment

Municipality Liable For Illegal Pesticide Spraying

Municipal District of Cardston No.6 v. Director, Enforcement and Monitoring Division, Alberta Environmental Protection

(17 August 1999) 99-011 (EAB)

This decision was the result of an appcal (o the Environmental
Appeal Board (EAB) of a $5,000 administrative penalty issued
to the Municipal District of Cardston (Municipality). A number
of issues were raised including the liability of a Mumicipality for
wrongful acts of ils ¢mployvees, due diligence and double
Jjeopardy (i.e. being punished twice [or the same wrongful act).

The penalty was levied for two contraventions of s 156 of the

Environmental Protection and Enhancement Act (EPEA):

a)  $3.500 for applying the pesticide Tordon 22K in a manner
which causes or is likely to causc an adverse effect to the
environntent, which is a violation of s, 5(1)(a) of the
Pesticide Sales, Handling, Use and Application
Regulation (PSHUAR) and

b) $1.500 for using a restricted pesticide, Tordon 22K,
within 30 meters of an open body of water without a
special use approval, which is a violation of s. 9 of the
Pesticide (Ministerial) Regulation (PMR).

The Municipality had obtained a spccial use approval as
required under the PMR, for spraying some pesticides within
30 meters of a waler body. However, this approval did not
include Torden 22K, a resiricled use berbicide. An employee
working for the Municipality sprayed Tordon 22K within 30
meters of the Belly River. Although (he applicator was
certified, the crew supervisor was not a certified applicator as
required under the PMR. The applicator ceased working for
the Municipality some time after this incident.

The applicator reporied the contravention to Alberta
Environment who subsequently conducted an investigation
and the Director of Pollution Control levied an administrative
penalty for $5,000.

The Municipality appealed the penalty on the ground that the
employce who sprayed the Tordon 22K was the same
employee who reported the incident to Alberta Environment.
They maintained that when the complainant employee sprayed
withtn the 30 meter buffer she was acting outside the scope of
her duties and therelore, the Municipality should not be liable
for the deliberate and willfully disobedient act of a disgruntled
employee.

There was cenflicting evidence presented on the issuc of
where the applicator was instracted to spray, The EAB
eventually decided the issue on the basis that the Municipality
ig vicariously liable for the actien of its cmployees within their
scopc of dutics. Tt was within the applicator’s scope of duties
to spray somewbere and (herefore, the Municipality was
vicariously liable. The EAB rejected the argument that the
Municipality should be exempted [rom the EPEA provisions

of vicarious liability for cmplovee’s actions.

The EAB also rejecled the Municipality’s argument that the
defence available 1o public officials under s. 219 of the Act
should also be available to the Municipality for actions of their
employees. Section 219 states that a public official is liable
for an offence of a person acting under them, if they knew or
ought rcasonably to know of the circumstances of the offence
and had the influence to prevent its commission. The
Municipality argued that because they could be vicariously
liable they should also have the benefit of being found
vicariously immunc from liability where it could be shown
that they did not know of the actions of their employee and
had acted rcasonably to prevent the offence from occurring,

The EAR also considered whether due diligence was a
defence. The EAR did mot accept that the Municipality had
acted diligently in view of the fact that they had sprayed
Tordon 22K and another pesticide within 5 meters of the
walct’s edge in direct violation of the regulations and the
condition of the special usc approval. Fair and carly notice
had been given to the Municipality of the requirements for the
restricted use of Torden 22K and Alberta Environment had
issued Guidelines to all municipalities providing them notice
ol what was required. The Municipality should have known
of the offence and had the influcnce to prevent it from
occurring.

The EAR aiso found that the careless conduct by one or more
of the Municipality’s employees was likely to canse an
adverse effect to the environment. There had been little effort
in controlling the application of the pesticides since the
Municipality had scnt out the spraying crew 1o apply Tordon
22K under the supervision of a person who was not certified
and who had not rcad the special usc approval. Further, the
crew supervisor did nol know where onc of the spray crew
was for the main portion of the day.

The Appellant also raised the issue of double jeopardy in that
two penalties were asscssed for the samc act of spraying
Tordon 22K. The EAB held that this argument applies only
where there is no additional and distinguishing element
contained in the second offence. In this case the
distinguishing element is (hat 5.9(1}(b) PMR only rcgulated
the use or application of a pesticide listed in Schedule 1,2,0r 3
within 30 meters of an open body of waler while s. 5{1)(a} of
PSHUAR prohibits any use or application of a pesticide in a
manner or at a time or place that causes or is likcly to cause an
adverse effect. There is no spatial element 10 5.5, The
careless conduct of the Municipal employces was likely 1o
causc impairment or damage to the cavironment, hurman
{Continued on Page 10)
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In Progress

In the Legislature...

Cases and Enforcement Action...

Federal Legislation

Bill C-32, the Canadian
Environmental Protection Act, which
was passed Junc 1, 1999, has ‘
received first reading in the Senate.
The Scnate Standing Commiitee on
Energy, the Environment and
Natural Resources is holding public
hearings on the Bill,

Federal Regulations

As of May 6, 1999 Kegulations
Amending the Benzene in Gasoline
Regulations are in force. The
amendment allows companics unable
to meet the July 1, 1999
implementation date for the
reduction of benzene in gasoline o
meel a (cmporary alternative limit.
(The Canada Gazetre Part If, May
26, 1999, pp. 1298-1308.)

Alberta Regulations

The Environmental Appeal Board
Regulation (AR 114/93}) has been
amended by AR 106/99. Among
other changes, the amendment
replaces the word “objection” with
“appeal”, provides for combining
notices of appeal, and replaces s.7
“Notices™.

The Qif and Gas Conservation

Regulations have been amended (o
change the abandonment fund levy
for each inactive well in each class.

There is a new Forest Protection
Area Regulation which designates
forest protection arcas under the
Forest and Prairie Profection Act,
AR 149/99, was filed July 14, 1999
and ¢xpires on Jannary 31, 2004 to
ensure a review. (The Alberta
Gazette Part I1, July 31, 1999, pp.
633-664)

VOL 14 NO 3 1999

Alberta Environmental Protection issued an Emergency Environmental Protection
Order to the Town of Strathmore requiring the town to take all necessary steps to
ensure that treated municipal wastewater stored in the wastewater storage facility not
breach the containment berm and flow into Eagle Lake. The Order was issued under
§.103 of the Environmental Protection and Enhancement Acl,

Alberta Environmental Protection issued an Enforcement Order o Smoky River Coal
Limited of the MD of Greenview for releasing sediment from mine settling poads in
cxcess of their approval limits. The Order requires the Company 1o submit a plan for
surface water management within 30 days, submit a schedule for implemeniation of
the work and cnsurc the work is done according to the schedule, ¢nsurc no further
substances are released in excess of the approval limits, and submit monthly progress
reports. The Order was issued under .97(2) of the Fnvironmental FProtection and
Enharcement Act.

Alberta Environment issued an Environmental Protection Order to Hub Qil Company
Ltd. of Calgary following the fire at the facility that released a number of substances
into the environment that may canse an adverse effect contrary 1o s. 102 of the
Environmentaol Protection and Enhancement Act. The Order requires Hub Oil to
nndertake and complete a study to determine the amounts, deposition rates and
dispersion patterns of the emissions, and the impact on the surrounding envirenment,
including assessment of the environmental and health risks of the pollutants
identified. The study wiil have 1o include sampling and analysis of soil, vegetation,
water and structural surfaces within the immediate arca. The Order also requires the
Company (o prepare a plan and schedule of implementation to prevent further
releases from the facility and implement the study and plan once they are approved.
Bi-weekly written status reports sununarizing progress undertaken are requirced.

Alberta Environment was involved in a prosecution in which a Provincial Court
Judge sentenced Northern Weld Arc Lid. of Edmonton to a $35,000 fine after the
company pled guilty to two charges related to the improper disposal of waste. The
company was convicted of dumping solvents on company property in violation of ss.
182.1 and 16R8.1 of the Environmental Protection and Enhancement Act.

A decision June 18, 1999 by Mr. Justice J.S. Moore of Alberta Queen’s Bench in
Grande Prairie quashed the Environmental Appecal Board decision denying costs in
Penson v. Inspector of Land Reclamation, Alheria Environmental Protection re:
Pembina Corporation. The Environmental Appeal Board must now reconsider the
cost apphcation.

In a recent decision of the British Columbia Supremic Court, Fraser Park South
Estates Ltd. v. Lang Michener Lawrence & Shaw ¢t al., a solicitor and his firm were
sued by their client for failing to discover a Pollution Abatcment Order which had
been issued by the Ministry of Environment, Lands and Parks on land that the client
bought. The Court found “the defendants breached the standard of care of the
tcasonably prudent solicitor in that he should have searched and discovered the
Pollution Abatement Order” but awarded no damaggs as it also found “no causal
connection between the breach of standard of care by the defendants and the daniages
suffered by the plaintiffs.”

M Andrew Hudson, Staff Counsel
Dolores Noga, Librarian
Environmental Law Centre



Trade Agreements and Bulk Water Exports

Introduction

The Canadian federal government currently is developing
strategies to deal with the potential lor trade agreements being
used to either compel Canada to export large quantitics of
fresh water to the United States or other trade partners, or be
subject to financial penalties. By “trade agreements”™ this
article means the 1947 General Agreement on Tariffs and
Trade (GATT)', the 1989 Canada/United Statcs Free Trade
Agreement (FTA), and the 1993 Canada/United States/Mexico
North American Free Trade Agreement (NAFTA).

News Brief will present a series of articles addressing bulk
water exporis and trade. This article considers the potential for
trade agrcements jeopardizing Canadian Iegislation that
prohibit water exports. Future issues will address other topics
relevant to water exports, inchding the forthcoming
Internationat Joint Comumission Report on water exports,
federal government’s stratcgics, and the use of the investor
provisions of NAFTA *

Laws Prohibiting Bulk Water Exports

Ignoring trade agreements, there is little doubt that any
province can valid!v pass legislation that would have the effect
of barring bulk water exports from the province to a country
outside of Canada in the abscnce of overriding federal
legislation. This could be done througl a province properly
using its constituticnal authority over its property (since
provinces own water within their boundaries except where on
federal lands) and its authority to legislate over property and
civil rights (5.92 {13)). To date, at least three provinces
(Alberta, British Columbia and Ontario)3 have passed
legistation prohibiting bulk water exports outside of Canada.

As well, still ignoring trade agreements, there is little doubt
that the federal govermment could validly pass legislation
applying throughout Canada that would in effect prohbit
water exports to a country cutside of Canada. Relevant
federal powers include constitutional authority over its
ownership of federal waters, navigation {s.91 {19)), or
fisheries (5.91 (12)), and more dircctly under trade aond
conunerce (5.91 {2)), and possibly under peace, order and
good government (.91, preamble). In fact, in 1988, the
federal government tabled Bill C-156, the Canada Water
Preservation Act, a bill that specifically prohibited bulk water
exports. With the federal clection, it died on the order table.

National Treatment Provisions

The “national treatment™ provisions of trade agreements
require each party to treat other parties ne less favorably than
accorded domestically in respect of all laws, regulations and
requirements governing goods in commerce.! In GATT the
national treatinent provisions and correspending prohibition
on quantitative restrictions apply only to imports. The FTA
nattonal treatment provisions apply 1o both tmports and
exports. By explicitly adopiing the GATT version, NAFTA's
national treatinent provistons arguably only apply to imports.

National Treatment and Water Export
Prohibitions

If the national treaiment provisions apply to water then no
party can commercially trade bulk water within its boundarics
while prohibiting trade in butk water with other parties. Do
the national treatment provisions apply (o water? They apply
to bulk water if (a) bulk watcr is a good in commerce
domestically and (b) no exception apphes to national
treatment requirements.

Regarding (a) there seems to be little doubt that under trade
agreements water is a good.” But is il in commcree? A case
can be made that water already is in commerce.® As more sales
are made, it is more likely that a trade panel might find it to be
in commerce’.

Regarding (b) under trade agreements, a party may place a
quantilative restriction on a good in trade if it is necessary {o
protect human, animal or plaat life or health, relates (o the
conservation of exhaustible natural resources or is temporary
to relicve critical shortages.® While any of these could be used
to justify export controls if a true emergency exists, they could
not be invoked simply to generally prohibit exports in export
prohibition legislation ”

Effect of Trade Agreement Violations on
Legislated Water Export Prohibitions

If a party has grounds to believe that another party has
violated a trade agreement, then it may ask a tradc panel to
determine the matter. If a trade panel finds a violation, then it
will make recommendations that likely would require that the
offending party come into compliance. If the parties cannot
rcach resolution afier the panel’s report then the offending
party could be subject to financial and other penalties.'®

To illustrate, assume that the United States attempted to obtain
a water export license from a province and was refused solely
on the basis of legislation prohibiting water exports oul of
Canada. As a trade partner the United States could ask a trade
panel to determine the matter, Assume that the panel found
that the refusal to issue the licensc was an unjustifiable
quantitative restriction, The trade panel recommends that
Canada remedy the violation in the ¢ircumstances. What
would happen?

Trade panels cannot repeal or amend domestic legislation.
However, trade agreements require parties (o {ake all
necessary measures to ensure compliance, If the maligned
legislation were federal (of which there is none at present)
then presumably 1o come inte compliance the federai
government would have (o start the process for repealing or
appropriatcly amending the offending prohibitions. If the
legislation were provincial and the province has signed onto
the frade agrecment in question, the province would be

{Continued an Fage 10)
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Case Notes

FOIP Act’s Litigation Privilege Prevents Disclosure of Envitonmental

Assessment Report

Alberta Crder 98-017 (25 February 1959} Review No. 1441 (A LP.C.)

The Alberta Information and Privacy
Commissioner once again has rcfuscd (o
allow the disclosure of information held
by Alberla Environmental Protection
{the Public Body), because of a
litigation privilege. In Order 98-017, the
Commissioner blocked the release of a
Phase II Environmental Assessment
Report {the Reporl) to an Applicant, at
the request of a Third Party (the Third
Parly), which party owns the subject
property and submiitted the
independently preparcd Report,

This deciston resonates a decision
handed down in 1997‘] Then, as now,
thie Commissioner's refusal to allow
disclosure was based on the application
of the litigation privilege extended
under scctions 26 (1)(a) and 26(2) of the
Freedom of Information and Protection
of Privacy Act (the Act). This recent
decision is unique in its consideration of
the paraniountcy issue raiscd by the
interplay of the Act, the Freedom of
Information and Protection of Privacy
Regulation (1he Regulation) and the
Environmental Protection and
FEnhancement Act (EPEA).

Litigation Privilege

The Third Party argued that a litigation
privilcge should apply to the Report (o
prohibit disclosure under section 26 (2}
of the Act. The Public Body opposed
the application of the privilege to this
Report, arguing that the Report was not
“produced for the dominant purpose of
reasonably contemplated litigation™ as
required by the Act; specifically, that
the Report was not produced during the
course of investigation of the Third
Party under EPEA |

The Commissioncr hefd, with reference
to an carlicr decision?, that the privilege
did cxtend in this case and that the
litigation contemplated was between the
Third Party and other third parties, A
litigation privilege will apply where the
following circumstances exist:

s ihe information or decument heid
by the Public Body was produced
following a third party
communication (¢.g. between a
lawyer and a third party) “to assist
with the giving of legal advice™;

» the document is intended to be
confidential;

e the dominani purpose for
production of the document is
submmission to a legal advisor for
use in present or contemplated
litigation.

Waiver of Privilege?

The Third Party did not waive its
liigation privilege mercly by
submitting the Report o the Public
Body. The Commissioner reviewed and
followed the decision in Order 97-009,
which determined that waiver depends
upon intention, or similarly, that waiver
exists for a limited purpose; here, that
purposc was satisfaction of the Public
Body’s request for submission of the
Report “under penalty of enforcement
proceedings for non-compliance”™.

The Public Body raised the issue of
waiver, arguing that neither EPEA nor
the Release Reporting Regulation (the
Reporting Regulation) requires
submission of a report the style of
which was submitted by the Third
Party. The Third Party had therefore
voluntcered the Report and waived any
privilege which otherwise would have
attached. However, the Commissioncr
examined the combined force of the
reporting requiremerntts under EPEA's
sections 99 - 101, and section 3(1) of
the Reporting Regulation and concluded
that these scctions allow the Public
Body 1o request the submission of an
asscssinent report. Furthermore, where
such a report is requested, any privilege
attached to the report wilf remain intact.

Thus, the Commissioner conctuded that
section 26 {2) applies and the Public
Body must refuse to disclose the

Report, which is subject to a litigation
privilcge that has not been waived.

Paramountcy Issue
Considered

The Third Party also opposed the
release of the Report based on the
combined effect of scction 33 (9) of
EPEA, section 5 (2) of the Act (the
paramountcy section) and section {5 (1}
of the Regulation, which the Third Party
argued should prevent disclosure of
information such as the Report.
Howcver, the Conunissioner decided
that for section 33 (9) to apply, the
Report most fall within the ambit of
sections 33 (1) or (3). though only
subscction (1) was at issue in this case,
The Conunissioner held that the Report
could not be considered within the
ambit of subsection (1) - neither as
informatton required as part of an
“approval” application, nor as a report
or study required by regulation to be
released to the public - and that 33 {(9)
would not prevent disclosure.

This decision buttresses the strength of
the litigation privilege as a block to the
release of publicly held inlormation,
Although in this and previous cases it
has thwarted efforts of genuinely
interested paities to obtain
contamination information, perhaps
such privilege furthers the public
interest by ensuring that full disclosurc
is made to the Public Body.

H Seanna Rohatyn
Research Assistant
Environmemtal Law Centre

Sce Albcrla Order 97-009 (28 Oclober 1997) Review Nos.
T L78 and LL79 (ALLPLLY; also diseussed in Mews
Brigf, Vo.b3, Na | (1998), al p.&.

Sue: Alberly Order Y6-015 €24 Al 1997 Review Mo,
1645 (A LR L)



Narrow Interpretation of Appellant Status Leaves Public Interest

QOut in the Cold

Chalifoux v. Director of Chemicals Asssssment and Management (9 July 1899) 95-023-DOF (EAB)

In a decision relcased July 9, 1999, the Environmental Appeal
Board (EARB) ruled that intcrvenors could nol prolong a case
after the appellant has withdrawn a notice of appeal.

Background

On November 30, 1995, Chem-Security (Alberta) Ltd,
received a renewal of approval from Alberta Environmental
Protection to operate the Alberta Special Waste Treatment
Centre near Swan Hills, Soon after, the Lesser Slave Lake
Indian Region Council (LSLIRC), Ed Grahany, acting on
behalf of the Alberta Trappers Association (ATA) and Charlie
Chalifoux, a local trapper acting on his own, filed appcals
with the Environmental Appeal Board (EAB) claiming that
the rencwal should be revoked because the recommendations,
conditions and concerns raised in the original Approval had
not been adequately addressed. Concerns were also raised
about the cscape of emissions from the plant, which they
claimed would be excessive and harmful to the wildlife
arcund the plant.

The Board determined that the proximity of Chalifoux’s
trapline to the treatment centre and his dependence upon the
wildlife resources in the area that may potentially be
adversely affected by the centre made him a person directly
affected by the Approval. However, the Board found that
Graham and the trappers he represented through the ATA and
the LSLIRC were not directly affected. Chalifoux was the
only appellant named.'

The Board received requests for intervenor status from several
partics. Some of these requests were granted, others were
denied based on the Board’s view that Chalifoux’s interests
were similar to the interests of certain parties and therefore
these parties would have their views and concerns represented
without being added as intervenors or as formal parties

Onc weck before the hearing Chem-Security and Chalifoux
reached a setUement and Chalifoux withdrew his appeal.
Chem-Security then requested that the Board discontinue the
appeal. However, a number of the intervenors requested that
the appeal continue. They argued that some directly affected
partics did not submit a personal statement of concern because
they believed that their interests would be dealt with in the
appeal, They claimed that to discontinue the appeal because
only one of the directly affected partics withdraws is to
violate the intent of the legislation,

The EAB Decision

The Board ruled against the intervenors, citing a number of
reasons. First, while the legislation allows the Board to
permit any person it feels appropriate to make representations,
it does not enable non-appellant partics to exercise any
powers over the appeal, nor does it grant the right (o object to

the appeal’s withdrawal or carry that appeal forward
themselves. Sccond, the fact that some citizens may be
directly affected but do not appeal, instcad sceking to
intervene in other parties’ actions, does not grant those
citizens the status of appellant. Third, the Board felt bound by
the narrow confines of s. 87(7) of the Alberta Fnvironmental
Protection and Enhancemernt Act (EPEA) which reads:

87(7) The Board shall discontinue its proceedings in
respect of a notice of appeal if the notice of appeal is
withdrawn.

Although the Board expressed appreciation for the sincerity of
the intervenors’ desires to have their concerns heard, the
Board felt it had no choice but to dismiss the appeal.

Intervenors Denied

The case raises two interesting questions. The first of these is
whether the Board interpreted s. 87(7) too literally in
dismissing the appeal. Was the spirit of the law sacrificed for
the letter of the law? Given the circumstances of the case, the
Board made the right decision in dismissing the appeal. It
does not make sense o aflow an intervenor to take over and
continue an appeal il the appellant no longer wishes to
proceed. An intervenor has a limited set of rights in an
appeal, and can not obiain further rights because an appellant
drops out of the casc.

The second question that is raised is whether the Board was
cortect in limiting the appellants to only Chalifoux. At the
outsel of the hearing, the Board appears to have ruled
narrowly on whe was directly affected by the Approval and
could thus be granted appellant statws, The Board indicated
that it was not necessary to add certain persons and groups as
formal parties because Chalifoux’s appcal adequately
represented those persons’ and groups’ interests. The result
ef this exclusion of other parties is that when Chalifoux
withdrew the appeal those interests were no longer
represented before the Board. This suggest that lawyers
whose clients want their interests to be heard would be weli
advised to ensure that they obtain appellant status rather than
take a risk on intervenor status that could evaporate in the
event of a settlement.

B Andrew Bachelder
Research Assistant
Environmental Law Centre

B Ed Graham et al v. Dirzctor of CI
(EAR).

Letter, 30 July, 1997 (A1), referred to mn Chalifoax v, Director of Chemicals Asscssment and
Managziment {9 July 1999) 95-023-1P {LAR) at 6.

ks Asscssmant and M (e 2, 19%6) $3-025
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Action Update

The Latest from the Livestock Regulations Stakeholder Advisory Group

Alberta Agriculture, Food and Rural Development
(“AAFRD”} is continuing to develop regulations for intensive
livestock operations. This process began in early 1998'. A
stakeholder advisory group is working with officials from
AAFRD, Alberta Health and Alberta Environment to prepare
the outline for legislation, rcgulations and standards. That
group published a discussion paper in early 19997 that was
criticized by many,

The Stakeholder Advisory Group teok to heart the criticisms
that were received and has amended its reccommendations, It
is circulating a package containing a draft act, regulations and
standards.”

All new or expanding livestock operations over the threshold
will require an approval [rom AAFRD in addition to the
nunicipal develepment permit. These are defined as
“intensive livestock operations™. The threshold number witl
be the total number of animals in confinement on the farm that
equals or exceeds the equivalent of 300 animal units. Animal
units provide a way to compare different species based upon
the nitrogen contained in manure, One animal unit is roughly
equivalent to a 1000-pound steer. Using animal units as the
threshold numiber handles farms that raise more than one
species of livestock.

In this framework, the developer, prior to submitting its
application to AAFRD, must notify neighbors within a defined
radius of a facilitv. As well, these defined neighbors will be
able to submit their concerns to AAFRD and will have the
ability to appeal the decision.

A radius has been developed to deternine which neighbors
must be notified and whe may appeal a decision, This radius is
designed to include affected people and is on a sliding scale
where the greater numbcer of animal units, the greater the
radius and thus the number of people notified. Any person
who resides or owns land inside these parameters will be
notified of an application for an approval, or an application 1o
atnend an approval. Thosc individuals within that radins who
submit a concern to AAFRD will be notified of the decision
made and will have the ability to appeal. The notification
radius measurements are from the livestock lacility to the
neighbouring property line,

There will still be a municipal development approval and
appeal process, consistent with municipal land use bylaws.
All technical decisions, such as determining if a development
meets the provineial Standards, will be made through the
provincial process. The province and municipalities will
coardinate their approval processes,

In this revised legislative proposal, a distinction is made
between the requiremenis that new and expanding operations
must meet and the requircments that existing operators must
meel. All of the requirements for manure spreading have been

placed in the Regulations and afl operators, including existing
operators, are required to meet them. To protect water,
operators must comply with some Regulations itmmediately,
including incorporation of manure within 48 hours of
spreading. Other Regulations, such as nitrogen limits, soil
salinity and spreading manure on frozen ground, will phase in
over a five-year period.

Intensive Livestock Operations must also comply with the
standards contained in the Standards Document. An Expert
Committee met numerous titnes to develop this document.
The group includes academic speciakists in the following
ficlds: hydrology, cngincering, health, air quality,
environmental risk asscssment, aquatic biology, infectious
diseases, soils and agronomy along with health, municipal and
producer representatives.

The Standards Document can be changed by AAFRD in
consultation with stakeholders. Before any changes arc made
to the document, producers and the public will be consulted.

The applicant can appeal a refusal to issue an approval, the
conditions placed on the approval, the cancellation or
suspension of an approval and the issuance of an
Administrative Order. Parties can initiate an appeal il they
demonstrate that they will be adversely affected by the
decision to issue an approval, or by the conditions placed on
the approval. (It is recommended there be a $100.00
administrative fee 1o file an appeal.)

The specific numerical standards in the Standards Document
cannot be the basis for an appcal unless AAFRD includes a
condition in the approval that is different from what is in the
Standards Document. Any standards that are within the
discretion of the regulation may be appealed. The Standards
Document will be regularly reviewed and peoplc who have
information to suppert changing a standard may contact
AAFRD technical staff at any time,

The Appcal Board will be made up of 3 - 7 members
appointed by the Minister. It is anticipated that the board will
have mixed membership, with scientists, produccrs and the
general public represenied.

MW Andrew R. Hudson
Staff Counsel
Environmentaf Law Cenlre

News Bried Vol £3, Mo, 3, 998 ar 5.

News Brief, Wol. 14, Mo, 1, 1999 a6,

For a copy of the Jatest proposal ecmtact Allerty Agriculture. Food and Kural Developmosnl, Polisy
Secrstariat at (T80} 422-2070 or visit welsite

<httprrws apne. gov.ab. ca'econanicipolicyaloaomain himls.



Environmental Law Centre
Donors - 1998

The Environmental Law Centre extends its gratitude
to thase individuals, companies and foundations whe
rade a financial contribution to suppart the Centre's
operations in 1998, They are:

BEMEFACTORS - 65,000 +

Alberta Ecotrust

Alberta Envirenrmental Protection

Alberta Law Foundation

Alberta Real Estate Foundation

Alberta Sports Recreation Parks and
Wildlife Foundation

Austin 5. Nelson Foundation

Ducks Unlimited Canads )

Edrmanton Comounity Foundation

The EJLB Foundation

_lF_riends of the Environment Foundation {Canada
rLst)

Hegalth Canada/Environment Canada
Carrernity Anirmation Project

O'Connor Assaciates Environmental Inc.

Weldwood of Canada Limited

PATROMNS 42,500 - $4,999

Alberta Enviranmentally Sustainable
Agriculture Pragram

Amoco Canada Petroleum Cormnpany Ltd.

Athabasca University

Code Hunter Wittmann

Fraser Milmer

Luscar Ltd.

Modntain Equiprment Ca-ap

Shell Canada Limited

Transhlta Carporation

PARTNERS §1.000 - $2,499
Agrium fne.

Alberta-Pacifie Forest Industries
ATCO Group

Canadian Bar Association, Southern Office
Canadian Hydro Developers, inc,
Canadian Jccidental Petroleumn Ltd.
Dow Chemical Canada the.
Enbridge Ine.

Haoward Mackie

Melennan Ross

Mobil Resources Ltd.

Fetro-Canada

Suncor Energy Foundatian

Titan Foundry Ltd.

Wevyerhasuser Canada Ltd.

ASSOCIATES %500 - 4999

AN-GED Environmental Consultants Ltd.
Garry Appelt .
Assaciation of General Council of Alberta
Cheryl Bradley

Crestar Energy

Field Atkinson Perraton

Judith Hanebiury

Ronald Kruhlak

Lucas Bowker & White

Mactaaqart Third Fund

Sherritt International Corparation
Dennis Tharmas, Q.C

Donna Tingley

Zeidler Farést Industries Lid.

FRIENDS 3250 - $493
Ackroyd, Piasta, Roth & Day
Chevran Canada Aesources
Paul Edwards

Keith Ferguson

Steve Ferner

Letha MaclLachlan

Matrix Solutions Inc.

Al Schulz

CONTRIBUTORS 4125 - $249

Ed Brushett

Thomas Dicksan

J.W. Kozina Professional Corporation
Patricia Langan

MeCusig Desrochers

Ogilvie and Cormpany

Or. Mary Richardson

Wendell Samail

Kim Sanderson

UP TO $125

Tammr Allsup
BErownlee Fryett
Carolyn Carlson
Gerald DeSorcy

Linda Quncan

David D n

Dr. Mary Griffiths
Brian R. Harris
Thomasine Irwin
Frank Liszczak
MacKimmie Matthews
WG Milne

Professor lan Rounthwaite
Dr. Dixon Thempsen

Adios Amigos

Fiftecn years is not a lifetime; it is not ¢ven a career, But fifieen years in
the field of environmental law is a pretty long time and I have seen some
interesting developments during my term at the Environmental Law
Centre.

In 1984, when T started, environmental law was not new. There were

" many federal and provincial environmental laws: the federal

Environmenial Contaminants Aet, the provincial Clean Air Act, Clean
Water Act, Hazardous Chemicals Act, Land Surface Conservation and
Reclamation Act and Water Resources Act, the latter whose antecedents
date back to 1894, before Alberta was even a province. Some good rules
were in place, bul implementation was half-hearted and enforcement
virtually nen-existent.

Environmental law changed dramatically within a few short years as both
the federal and provincial governments responded through their legislative
processes to a growing public concern with the environment, especially the
cffect of toxic chemicals on human health. In addition to passing new,
stronger environmental laws, governments strengthened their
bureaucracies and cnforcoment policies, giving teeth to their legislative
requirements. They also opened the door to the views of public, and
invited their involvement in policy making and rcgulatory processes.
Environmenial organizations thrived,

Things are not so easy al this point for public interest environmental law.
Both environmental protection and lawycrs and their tools are out of
vogue, at least in Alberta. Doors previously opened have started to shut by
way of amendments (o laws, judicial decisions limiting access to
regulatory and court processes, and reduced [unding of environmental
activitics.

This is disappoinling to me. 1believe that the use of the courts and other
legal processes is onc of the least antisocial strategics available to
environmentalists looking lo effect change, Being “dragged into court” is
not a happy situation for anyone. However, the law and its processes scrve
to protect fairly all interests in the environmental debate, govermuments,
resource developers and the public. The alternative is unthinkable.

Nonetheless, T amn perpetually optimistic for the [uture of envirommental
law in Alberta. This faith is grounded in the many committed people I have
worked with at the Environmental Law Centre, staff, Board and
volunteers; the numerous law students with a strong environmental ethic
who are the Tuture of our profession; the anonymons public scrvants in
govermment departments who support goed cnvironmental laws and
policies; and the brave environmentalists and their counscl who stand by
their convictions against considcrable odds. It has been an honour for me
to work at the Environnental Law Centre and to pursue such a worthy
cause. Iam very proud of our many achievements. My support will
continue - I will not be far away.

Donna Tingley
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(Trade Agreements and Bulk Water Exports... continued from page &)

compelled to initiate the appropriate legislative changes. If
the province is not a signatory, or if it otherwise refuscs to
act, presumably the federal government would be obliged
to use its constitutional authority (c.g. over trade and
commerce) to attermpt 10 strike down the offending
legistative provisions. In either case, legislation prohibiting
cxports might not survive.

One Set of Rules for All

In closing it is important to note that even if domestic
legistation prohibiting exports did not survive a trade
agreement challenge, it does not follow that the export taps
would just be turned on fully. To illustrate, consider the
water transfer provisions of the Alberta Water Act.
National treatment would mcan that a potential forcign
recipient of an Alberta water transfer could not be trcated
differently from a potential domestic recipient. So, il a
holder of an Alberta water liccnse wants to transfer a
quantity of water to California, the potential transaction
would be subject to the same rules as if the water were to
remtain within Alberta. The Alberta Wafer A<t fairly
rigoroushy rcgulates transfcrs. So much so that onc
commentator has remarked “[i]t will be interesting 1o scc
whethcr the transfer provisions are ever utilized™
Perhaps so, but many Albertans may be thankful for the
rigorous regulation in view of the spectre of potentiat
water Cxports. i

H Arlene J. Kwasniak
Fxecttive Dirvector
Enviranmental Law Centre

L GATT was incorporated mibo the World Trade Organization (WTO) in 1994,

Albsa see earlier News Brief articles un water exports: lrene MeCaonnell, “The Drafl Allerta

Water Conscrvativn and Management Act: Impliculions [or [ntermational Trade™ News Ariaf]

Vol9, Ne.d, 1994, at 4, and David Porey, “Provvmea] Water Law aned Intsmabionat Trade™,

News Brief, Vol i1, No. 2, 1996 at &

Y 5347 of the Water Protection o, B.SB.C. 1996, ¢, 484, 55 4o and 47 of e Water dor 8.4,

1992, ¢. W-3.5 and 5. 6 ol the Bater Trangfer Comrol Ao, LS 1990, ¢ W4,

* article IINGATT, Articles 105 and 407, and 501 FTA arsl Artivle 300 NAFTA.

* GATT tariff heading 22,01 invludes alt naturad or artificial mineral waters, acrated walers (not

Aavared), alse ics, and snow. Tath the FTA {chapter seven, definition of “Agriculturs™ goods

andd NAFTA Article 20 .1 insorporale GATT taniff items under 22.01 {among others} as gouds

for the purpaoses of thess agrements. Soros urgue that even thangh water is on the GATT tariff

heading, it is not a good wnless it is & “product™. See for example, Don Gamble, “Water

Exports and Trade: Anothier Perspective™, in Rawson Acacdeny, Canadive Water Exports and

Free Trade (Torontn; 1988} at 25,

Many businesses szll water in Fairly latge cquantitizs for cisterns, hot tubs, ete. The Canadian

Enwviremmenta] Lavwe Association (CELAS has reporied thal Ontade anmually issues water-

taking penmits cumulatvely for 18 billion tires ol waler [or wse as botlled wrater. See Fact

Sheet, Botlling Ontarko’s Grownd Water™ at ~htpy/iweaw web nerecta™. CELA also reports

that in 1992-3 BC Hydro cngaged inad-hoc safes of Targe quantites of watsr to the U5,

Bonmnyville Power Administration nnder the Columbia River System Non-Trealy Storage

Agreement. See CELA NAKFTA and Water Fagrores {Toronto 1994) al 67.

[in Aliverta, and other provinces, under wuler legistation waler sonstizhets and users waally pay

anby For the delivery ol watsr and ot for the water itself. Flowever, the fact cannot be hidden

(el Treare people are buying warer from distributors. WMaoreaver. the new Alberly frrigation

Districes et (Bl 21, Royal Assent April 295,122 (1)) authorizes imigation distriens to

impose a surcharge based vn volurne ol waler userd  This welcimne conservation megsurs

wolld seem o amount to pricing water its2lC and not just the delivery of it

GATT execphions (0 quantilalive restoietions oscut in Articles X0 and XX, The three

mentioned Onles me parhcllaely relevant to controls on water axports. They are Iound in

Artiche X3 (b). () and (j).

GATT Article XX states thal exception moaswres shall not be applisd s0 s to be . arbiteary

or unjustifuble discrininatecen™ o a . disguised restriction on intemational irad<™

" Article XXITEGATT. Articl= 18016 FTA, Articke 2019 NAFTA. |

P Thotnas Macl.achlan, *The Water Act, Implications for Agricubture, and lmygulivn
Perspechive” Provesdings, LESA Water Act Seminar, (Calgary: 1998) at 6-12.

New Executive Director Named

Denny Thomas, Q.C,,
President of the
Environmental Law
Centre, is pleascd 10
announce the
appointment of Arlene
Kwasniak as
Executive Director.
Ms. Kwasniak
replaces Donna
Tingley. who has
taken on the position
of Executive Brirector
with the Clean Air
Strategic Alliance.

Arlene J. Kwasniak

Ms. Kwasniak had been Staff Counsel with the Centre
from 1991 until her appointment. She has cxtensive
experience in cnvironmental and natural resources law and
policy, particularly in the area of conservation easements
and land use. The Centre recently relcased her newest
publications, Qccupiers’ Liahility, Trails and Incentives,
and edited procecdings from the conference 4 Legacy of
Land: Conservation Easements and Land Stewardship,
Ms. Kwasniak holds an LL.B. from the University of
Alberta and an LL.M. from Lewis and Clark Northwcsictn
School of Law in Portland, Oregon.

With Ms. Kwasniak's appointment, Cindy Chiasson and
Andrew Hudson remain as Staff Counsel. The Centre
plans to hire another lawyer in the near future to round out
its program stafl.

{Municipality Liable For llegal Pestinide Spraying... continued from page 2}

health or safety or properly regardliess of whether they
were within or outside the 30 meter zone. The
Applicant had contravened the regulations by using a
restricted pesticide in a manner likely Lo causc an
adverse cllect which is separate from the failure (o
have the approprate approval. Therefore double
jeopardy docs not apply.

The EAB upheld the $5,000 administrative penalty and
ordered the Municipality to pay (he penalty by
Septemnber 20, 1999




Practical Stu

By Marta Sherk, City of Edmonton Iaw Branch

Don't Ignore those
Municipal Bylaws

Your environmental management plan
covers the requirements of federal and
provincial cnvirommental legislation —
but have you remembered to check
municipal bylaws (o make sure that you
are in compliancc with them as well?
What are the potential penalties for
ignoring these bylaws?

Discharges to Sewers

In Alberta, municipalitics have
authority under section 7 of the
Municipal Government Act to pass
bylaws for municipal purposes
respecting public utilitics and services
provided by or on behaff of
municipalities. Drainage and sewage
disposal are included in the definition of
a “public utility™ in section 1¢y) of the
Muricipal Government Aet,
Municipalities typically provide storm
and sanitary sewers throughout the
municipality and operatc trcatment
plants that are licensed under the
Environmental Profection and
Enhancement Act in order to process
this waste.

It is no surprise that municipalities are
aware of the nced to regulate what goes
into the sewcr system in the first place.
Discharges into the sewer systemn can be
cither intentional, as in the “midnight
dumping” of chemicals into a storm
Sewer, or uninttentional, as in a
discharge from a tanker truck that has
been damaged in an accident. All of

these discharges concern municipalities

since municipalitics may be in breach of
their environmental approvals if they
release unacceptable discharges to (he
river. Municipalities also face the
possibility of inciarring extra costs to
treal discharges contatning dangerous
chemicals and of damaging expensive
waslcwater treatment [acilities while
treating these discharges.

As a result, many municipalities have
passcd sewers use bylaws that regulate
the type of wastewalcr that can be
released into a storm or sanitary sewer.,
Ignoring thesc bvlaws can prove very
costly. Under section 7(i)(ii) of the
Municipal Government Act,
cortravention of municipal bylaws may
carry {incs not exceeding $10,000 or
imprisonment for not more than one
vear, or both,

Every municipality has its own unigue
requirements.  You should check with
{hc municipalities in which you arc
doing business (o find out what
substances you can salely release to a
sewer, what substances are either
prohibited or restricied, and what
subslances can be released only if an
additional treatment surcharge is paid.
Il is best to discuss vour company’s
discharges to the scwer system with the
municipality in a proactive way rather
than waiting for a bylaw enforcement
officer to issuc a ticket. Municipalities
will work with businesses in providing
this information and in approving pre-
treatment or other processes that will
allow discharges 10 meet bylaw
requirements. Municipalities have
recognized that businesses may need
some time to determine the best
available treatment technology and to
install any plant modifications. In order
10 allow busincsses this time, some
municipalities have phased in
compliance programs that allow
businesscs a period of time to make
equipment modifications in order to
bring themselves inte compliance with
the scwers use bylaws.

in addition to monitoring discharges
inte the sanitary and stonm systems,
municipalitics also monitor storm
outfalls for evidence of cross
connection of sewers, Cross
connections ocour when a property
owner has mistakenly convected (he
sanitary sewcr line to the storm sewer
line. IT this occurs, municipalities
require property owners (o correct these
Ccross corutections so thatl untreated

sewagg is not discharged dircctly to the
river,

The Planning Process

The Municipal Government Act gives
municipalities the authority to preparce
and adopt plans dealing with land usc
matters in order to maintain and
improve the quality of the physical
environment. For example, section 632
of the Municipal Government Act
requires municipalitics to adopt a
muntcipal development plan that,
among other things, may address
cnvironmental matters within the
municipality. Since each municipality
has differcnt plans, you should check
with the Planning Departments of
municipalities in which you do business
to find out any particular requirements.

Each mumnicipality has a land use bylaw
dealing with various land uscs allowed
in municipalities. Subdivisions, plan
amendments, redistrictings and lane
closures all are changes in land use. An
application for a proposed change of
land use will include information that
niay cause a devclopment officer 1o
require {urther environmental
investigation of the lands. This
investigation may include historical
information, cnvironmental testing and
possible remediation before a permit is
issued. Ultimately, City Council
considers cnvironmental issucs when
making decisions respecting land use
changes.

Municipalities may have specific
cnvironmental congerns such as
protecting river vallcys and preserving
trees. For exampic, the City of
Edmaonton’s North Saskatchewan River
Valley Area Redevelopment Plan
requires devclopers to provide
information about and submit
environmental assessments for the
development of certain types of projects
within the river valley. The extent of
the assessment depends on the
magnitude of the project.
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Ask Staff Counsel

Is Municipality Spraying by the Rules?

Dear Staff Counsel:
T am concerned about the way my
municipality applies pesticides. It
applies harsh ones, and in my review,
too close to waterbodies. Laocal
officials seem to turn a blind eye to
my concerns and so I have united a
aroup of interested citizens to
document the city’s spraying
patterns, Now the municipality has
refused to reveal 1o any of us the
location of spraying from day to day.
Can the municipality do this? How
can we ensure that they are only
spraying what and where they are
authorized (o spray? Is there
anything I can do?

Sincerely, Buggced by Pesticides

Deqr Bugged:

It is surprising the municipalily does not
give out the information you and others
request since some people are pesticide
sensitive. 1t is very important that they
know where pesticides arc o be applicd
and what will be applied. Regarding
what you can do, scveral Jaws or
policies arc relevant. First. consider the
Environmental Protection and
Enhancement Act (EPEA) and its
pesticide regulations, the Pesticide
(Ministerial) Regulation and the
Pesticide Sales, Handfing, Use and
Application Regulation, and the
Fovironmental Code of Practice for
Pesticides (the Code). These. in
combination, govern the usc of
pesticides in Alberta and sct cut the
approval requircments.

Approvals, legally enforccable
documents issued by Alberta
Euvironmental Prolection to individual
applicants, set outl which pesticides may
be applied. where and how they may be
apriied and who may apply them, An
approval may vary (or bypass) the
restrictions sct out it the Regulations or
Code. For cxample, the Regulations and
Code prohibit the application of certain
tvpes of pesticides within 30 metres of
an open body of water unless otherwise
specified in an approval. Thus, you
must review the approvat in erder to
ascertain what requirciments apply.

MW TA KTy 3 1000

You can request a copy of the approval
issued te vour municipalily by
contacting Alberta Environment’s
Regulatory Approvals Cenire at the
following address:

Alberta Environmental

Regulatory Approvals Centre

Main Floor, 9820 - 106 Street

Edmonlon. AB T3K 2J6

Phoue: (780) 427-6211

(toll-free within Alberta 310-0044))

Fax: (7803 422-0154
Albcria Stanites and Regulations and
the Cede are available to the public at
many public librarics, and arc also
available on the Government of
Alberia's websile at
<htip:/faww. gov.ab.ca/qp/>.
Unfortunatcly. none of the documents
noted above (except perhaps the
approvaly address your other concern.
which 1s the mandatory disclosure of
spraying locations.  Govermment
publications and the practices of some
municipalities recowwnend and
encourage candidness in pesticide
application both by privatc and public
uscrs, even though, as noted, mandatory
disclosure is not lcgislated. As an
example, Alberta Agriculture, Food and
Rural Development recommends
voluntary nolification of pesticide
application by farmers/landewners. A
website article states, “notificalion is
simply a good neighbor policy that
liclps eliminatc poteatial risks”.
Furthermore. the article noles,
“notification is aboul cooperation and
mutual respect’™™. This article can be
viewed al:
<htip:/fwww.agric. gov.ab.ca/pests/
pesticide/pesticide_notification tml>,

The Cily of Edmonton also makes a
poiut of disclosing spray locations. It
has a daily updated phone line that
residents can call to find out where
spraying will occur thal day. The City
has also mstituted several "avoidance
programs”, one of which allows citizens
ol any community (o opt out of City
spraying programs by ajority vote.
Another such program offers
mechanical removal as an altermative to
spraving where (his allernative is
reasonable. The City proclaims 1o prefer

working with, rathcr than in opposition
to, environmental groups and it is
committcd (o keeping commumnication
channels with its residents open.

Unlortunately, thesc preferred practices
of other bodies cannol force your
municipality to relcase spraying
information. Howcver, they do indicate
that your municipahty’s stance may be
out of ling with other bodics. Perhaps
calling attention to these Iriendlier
practices will bring vour olficials
arownd.

You also might refer vour municipal
authoritics 1o the Municipal
Government Act, Part 7, “Public
Participation - Access to Information”,
Section 217 instrucls municipalities (0
retcase information in their possession
upon the request of any persen. Be
warned, however, that some
information is cxernpt. It is possible
that the municipality could attempt to
justify its refusal to reveal spraying
tocations by choosing to include this
information within one of the excluded
2roups.

Finally, it should be noted thal ¢ven in
the absence of specific regulatory
disclosure requircments, a municipality
could be open Lo civil action if injury
resulied by virtue ol a failure to disclose.

Ask Staff Counsel is based on aclual
inquiries made to Centre lawyers. We invite

-you to send us your requests for information

c/o Editor. Ask Staff Counsel, or by e-maif
st elc@elc.ab.ca. We caution that afthough
we make every effort fo ensure the
accuracy and timefiness of staff counsel
responses, the responses are necessarnly
of a general nature. We urge our readers,
and those relying on our readers, fo seek
specific advice on matters of concemn and
not to rely solely on the information in this
publication.

Ask Staff Counsel Editor:
Arlene Kwasniak

- Ebberis
F Lo
- Foraetmz o



