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I. INTRODUCTION 

9ȄǘŜƴŘŜŘ ǇǊƻŘǳŎŜǊ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ώά9twέϐ ƛǎ ŀ ǿŀǎǘŜ ƳŀƴŀƎŜƳŜƴǘ ƳƻŘŜƭ ǘƘŀǘ ŜȄǘŜƴŘǎ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ 

for waste products to the producers who made them. EPR is increasingly common in waste management 

systems in Canada and around the world, and this report will take an in depth look at the legal framework 

behind a producer take-back EPR system, with a view toward introducing the EPR model into Alberta. 

This report is divided into four sections. The first, introductory section examines the concept of EPR, 

including its history, its objectives, the regulatory mechanisms that drive it, and the roles of the 

stakeholders in an EPR system.  

The second section provides a discussion of the policy considerations that inform the design of an 

EPR system, including general policy considerations and the benefits of harmonizing Canadian EPR 

systems. It also deals with some of the most significant problems in designing an EPR system; namely, 

incentivizing design for environment, dealing with free-riders, and ensuring fair market competition.  

The third section provides a detailed description of the regulatory framework for a producer take-

back EPR system. This section outlines each of the essential legal elements of a take-back system, along 

with the policy considerations that inform their design and a survey of the design choices that have been 

made in other Canadian jurisdictions. 

Finally, the fourth section provides recommendations for whether an EPR model should be 

ƛƴǘǊƻŘǳŎŜŘ ǘƻ !ƭōŜǊǘŀΩǎ ŜȄƛǎǘƛƴƎ ǇǊƻǾƛƴŎƛŀƭ ǊŜŎȅŎƭƛƴƎ programs or used to implement any new recycling 

programs. It also includes a discussion of whether Alberta should replace its municipally-run printed 

paper and packaging recycling programs with an EPR system. 
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II. INTRODUCTION TO EXTENDED PRODUCER 

RESPONSIBILITY 

Extended producer responsibility is a waste management model in ǿƘƛŎƘ ŀ ǇǊƻŘǳŎŜǊΩǎ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ 

for a product is extended to the post-consumer stage of the ǇǊƻŘǳŎǘΩǎ ƭƛŦŜ ŎȅŎƭŜΦ1 This means that 

producers are given responsibility for managing the waste created by the goods they produce. So, for 

example, under an EPR model, the producer of a computer is responsible for the disposal of the 

computer once it has reached the end of its useful life. This is markedly different from the traditional 

waste model, under which municipalities and other levels of government have complete responsibility for 

dealing with waste, usually by operating landfills and running various recycling programs. Instead, under 

EPR, some of this responsibility is transferred from governments to producers. 

The responsibility that EPR extends to producers varies depending on how the waste management 

system is structured.2 This responsibility can be financial, meaning that producers are responsible for 

paying for the waste systems that deal with their products, such as landfills and recycling programs. This 

responsibility can also be physical, meaning that producers are responsible for setting up and running 

new waste management programs to deal with the waste created by their products. Additionally, an EPR 

system may assign producers information-based responsibilities. This means that producers are 

responsible for providing information to the public about their products and the waste management 

programs available to deal with them. Information programs can include public reports, product labelling 

requirements, and educational programs to build awareness amongst consumers and other participants 

in waste management systems.3 In Canada, EPR systems usually extend all three types of responsibility to 

producers. 

 
1 OECD, Extended Producer Responsibility: A Guidance Manual for Governments (Paris, France: OECD Publishing, 
2001), online: https://www.oecd-ilibrary.org/environment/extended-producer-responsibility_9789264189867-en at 
18 [OECD, Guidance]. 
2 Thomas Lindhqvist, Extended Producer Responsibility in Cleaner Production: Policy Principle to Promote 
Environmental Improvements of Product Systems (Lund, Sweden: International Institute for Industrial Environmental 
Economics, 2000), online https://portal.research.lu.se/portal/files/4433708/1002025.pdf at iii. 
3 OECD, Extended Producer Responsibility: Updated Guidance for Efficient Waste Management (Paris, France: OECD 
Publishing, 2016) at [OECD, Updated Guidance], online https://www.oecd-ilibrary.org/environment/extended-
producer-responsibility_9789264256385-en at 22. 

https://www.oecd-ilibrary.org/environment/extended-producer-responsibility_9789264189867-en
https://portal.research.lu.se/portal/files/4433708/1002025.pdf
https://www.oecd-ilibrary.org/environment/extended-producer-responsibility_9789264256385-en
https://www.oecd-ilibrary.org/environment/extended-producer-responsibility_9789264256385-en
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In addition to different types of responsibility, different forms of EPR can extend different degrees of 

responsibility to producers. So, in some cases, producers carry full responsibility for the waste generated 

by their products, whereas in other cases producers share responsibility with other stakeholders, such as 

governments, retailers, and consumers. This report will consider the different options, with a view 

towards assessing whether it would be appropriate to introduce an EPR ƳƻŘŜƭ ƛƴǘƻ !ƭōŜǊǘŀΩǎ ǿŀǎǘŜ 

management systems. 

i. History 

The idea of EPR originated in Europe in the late 1980s in response to problems municipalities were 

facing managing increasing volumes and complexities of waste, as well as increasing public opposition to 

new landfills.4 The concept was first formalized in 1990 in a report for the Swedish Ministry of the 

Environment written by a man named Thomas Lindqvist.5 

Throughout the 90s, interest in EPR increased, and European countries began widespread 

implementation of waste systems using the EPR model. Notably, in 1991, Germany introduced its 

Packaging Ordinance, which is considered the flagship EPR system.6  

In 1994, the European Union recognized the efforts of its member countries to better manage waste 

and issued a directive targeted at packaging waste.7 This directive required member states to pass 

measures to reduce packaging waste, with the option of using an EPR system to do so. In subsequent 

years, the EU passed further directives with respect to waste from electronic equipment,8 batteries,9 and 

end of life vehicles10. These directives made EPR systems mandatory for each of the products covered. 

 
4 Ibid at 20. 
5 Lindhqvist, supra note 2 at ii. 
6 OECD, Guidance, supra note 1 at 11. 
7 European Parliament and Council Directive 94/62/EC of 20 December 1994 on packaging and packaging waste. 
8 Directive 2002/96/EC of the European Parliament and of the Council of 27 January 2003 on waste electrical and 
electronic equipment (WEEE) ς Joint declaration of the European Parliament, the Council and the Commission 
relating to Article 9. 
9 Directive 2006/66/EC of the European Parliament and of the Council of 6 September 2006 on batteries and 
accumulators and waste batteries and accumulators and repealing Directive 91/157/EEC. 
10 Directive 2000/53/EC of the European Parliament and of the Council of 18 September 2000 on end-of-life 
vehicles. 
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In Canada, interest in EPR began to appear towards the end of the 1990s. This interest crystallized in 

2009, when the Canadian Council of Ministers of the Environment approved a Canada-Wide Action Plan 

for Extended Producer Responsibility.11 This plan outlines a harmonized approach for introducing EPR into 

Canadian waste management systems, which largely fall under provincial jurisdiction. Since then, EPR 

systems have been implemented with varying degrees of rigour in every province except Alberta. There 

has also been some interest in EPR systems in the territories; however, because of geographical 

difficulties and population distribution that make waste management more difficult in the north, 

implementation has been more limited. 

Currently, there are around 400 EPR programs in operation in the world, most of which have been 

established since 2001.12 The increase in the number of EPR programs has meant significant interest in 

EPR as a tool for improving waste management systems. It has also produced a lot of new information 

about the design and outcomes of EPR systems, which will be used to inform the recommendations made 

in this report. 

ii. Objectives  

Extended producer responsibility was originally intended as a way of addressing the problems facing 

modern waste management systems. To that end, EPR has five primary objectives. 

¶ To increase the amount of waste diverted from landfills.13 EPR systems are usually 

designed to either prevent waste or to increase the amount of waste that is recycled. 

Both of these measures reduce the amount of waste sent to landfills and, in turn, the 

need for more landfills. 

¶ To reduce waste management costs for municipalities and taxpayers.14 By reducing the 

amount of waste sent to municipally-run landfills, EPR systems reduce municipal 

collection and landfilling costs. Additionally, if an EPR system replaces an existing 

 
11 Canada-Wide Action Plan for Extended Producer Responsibility (Winnipeg: Canadian Council of Ministers of the 
Environment, 2009), online: CCME https://www.ccme.ca/files/current_priorities/waste/pn_1499_epr_cap_e.pdf 
[Canada-Wide Action Plan]. 
12 OECD, Updated Guidance, supra note 3 at 23. 
13 Lindhqvist, supra note 2 at 9. 
14 OECD, Updated Guidance, supra note 3 at 33.   

https://www.ccme.ca/files/current_priorities/waste/pn_1499_epr_cap_e.pdf
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municipal recycling program, the municipality is no longer responsible for the costs of 

that program. 

¶ To create alternative waste streams for hazardous materials.15 EPR systems often target 

products with hazardous components, such as lead and mercury. By removing these 

products from normal waste streams and putting them into specialized waste systems, 

EPR systems increase the likelihood they will be managed safely and, as a result, reduce 

the risks they pose to the environment and to human health. 

¶ To incentivize producers to redesign their products.16 By making producers responsible for 

the waste management of their products, EPR systems create an economic incentive for 

producers to redesign their products to reduce waste management costs. This may be 

done by making the product easier to recycle, by reducing the amount of material used 

in the product, by removing toxic components, or by making the product more durable 

so it lasts longer.17 

¶ To create a circular economy.18 Since EPR systems typically improve recycling rates and 

reduce the amount of waste sent to landfills, they help advance the goal of a circular 

economy, in which materials are used for as long as possible before being sent for final 

disposal. This reduces the need for virgin materials to make new products, while also 

maximizing the benefit of products relative to the waste they produce. 

Beyond the main objectives of EPR, studies have also shown that EPR can be effective at job-creation, 

with the Ontario government estimating that EPR programs create up to 10 times more jobs than 

landfilling for the same amount of waste processed.19 Moreover, studies suggest that the jobs created by 

 
15 Stephen Smith, Analytical Framework for Evaluating the Costs and Benefits of Extended Producer Responsibility 
Programmes (Paris, France: OECD Publishing, 2005), online: 
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?doclanguage=en&cote=env/epoc/wgwpr(2005
)6/final at 9. 
16 Lindhqvist, supra note 2 at 10. 
17 OECD, Updated Guidance, supra note 3 at 31-32. 
18 See OECD, Guidance, supra note 1 at 18-19. 
19 Strategy for a Waste-Free Ontario: Building the Circular Economy όhƴǘŀǊƛƻΥ vǳŜŜƴΩǎ tǊƛƴǘŜǊ ŦƻǊ hƴǘŀǊƛƻΣ нлмтύΣ 
online: https://www.ontario.ca/page/strategy-waste-free-ontario-building-circular-economy at 6 [Ontario Strategy]. 

http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?doclanguage=en&cote=env/epoc/wgwpr(2005)6/final
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?doclanguage=en&cote=env/epoc/wgwpr(2005)6/final
https://www.ontario.ca/page/strategy-waste-free-ontario-building-circular-economy
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EPR programs are good jobs, insofar as they tend to add more value to the economy and pay better than 

jobs related to landfilling and traditional waste management.20  

In addition to the potential for job creation, there is also some evidence to suggest that EPR systems 

Ŏŀƴ ǊŜŘǳŎŜ ƎǊŜŜƴƘƻǳǎŜ Ǝŀǎ ώάDIDέϐ ŜƳƛǎǎƛƻƴǎΣ ōŜŎŀǳǎŜ recycling and using recycled materials produces 

fewer GHG emissions than landfilling waste and extracting virgin materials to manufacture new 

products.21 Recognizing this fact, several provinces have factored the potential for EPR systems to reduce 

GHG emissions into their broader climate change strategies.22 

iii. Mechanisms  

There are four different regulatory mechanisms that can be used to implement the EPR model: 

producer take-back systems, market-based systems, regulatory requirements, and informational 

instruments.23 In practice, most EPR systems use a combination of these four options, each of which will 

be discussed below. 

A. Take-back systems  

A producer take-back system requires a producer to physically take back its products at the end of 

their useful life and to organize and pay for a waste management system to dispose of them. In a typical 

producer take-back system, the producer enters into contracts with service providers who collect, 

 
20 Duncan Bury, Overview of Stewardship and Extended Producer Responsibility Job and Economic Impact Studies 
(Ottawa: Duncan Bury Consulting, 2012), online: Government of British Columbia 
https://www2.gov.bc.ca/gov/content/environment/waste-management/recycling/product-stewardship/related-
resources at 2. 
21 Veronica Bartlett, Christina Seidel & Glenda Gies, Assessment of Economic and Environmental Impacts of Extended 
Producer Responsibility Programs Operating in BC in 2014, (Burnaby, BC: Morrison Hershfield, 2016), online: 
https://www2.gov.bc.ca/assets/gov/environment/waste-management/recycling/recycle/rel-
res/2014_assessment_of_economic_environmental_impacts_of_extd_producer_responsibility_programs_bc.pdf at 
2; ICF Consulting, Determination of the Impact of Waste Management Activities on Greenhouse Gas Emissions: 2005 
Update (Toronto: ICF Consulting, 2005), online: Recycling Council of British Columbia 
https://www.rcbc.ca/files/u3/ICF-final-report.pdf. 
22 See Ontario Strategy, supra note 19 at 28; Charting Our Course: Climate Change Action Plan 2011 ό{ǘΦ WƻƘƴΩǎΣ b[Υ 
The Office of Climate Change, Energy Efficiency and Emissions Trading, 2011), online: 
https://www.exec.gov.nl.ca/exec/occ/2011_climate_change_action_plan.html at 52-54. 
23 OECD, Updated Guidance, supra note 3 at 21-22. 

https://www2.gov.bc.ca/gov/content/environment/waste-management/recycling/product-stewardship/related-resources
https://www2.gov.bc.ca/gov/content/environment/waste-management/recycling/product-stewardship/related-resources
https://www2.gov.bc.ca/assets/gov/environment/waste-management/recycling/recycle/rel-res/2014_assessment_of_economic_environmental_impacts_of_extd_producer_responsibility_programs_bc.pdf
https://www2.gov.bc.ca/assets/gov/environment/waste-management/recycling/recycle/rel-res/2014_assessment_of_economic_environmental_impacts_of_extd_producer_responsibility_programs_bc.pdf
https://www.rcbc.ca/files/u3/ICF-final-report.pdf
https://www.exec.gov.nl.ca/exec/occ/2011_climate_change_action_plan.html
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transport, and process the waste products. These systems typically include recycling targets, which 

require a certain percentage of the waste products collected to be recycled. 

Many producer take-back systems allow producers to form collective organizations called Producer 

Responsibility Organizatƛƻƴǎ ώάtwhǎέϐΦ ¢ƘŜǎŜ twhǎ Ǌǳƴ ŀ ǎƛƴƎƭŜΣ ŎƻƭƭŜŎǘƛǾŜ ǘŀƪŜ-back program on behalf of 

all the producers who join the organization. In return, producers pay annual fees that cover the costs of 

running the PRO, as well as the costs of the take-back program. Many producers prefer joining PROs over 

running their own take-back program, because the economies of scale created by running a single 

program reduce the overall costs, as well as the financial risk for each producer. 

B. Market -based systems  

Market-based systems extend waste management responsibilities to producers by applying economic 

incentives and disincentives. There are four common market-based mechanisms.24 

¶ Advanced disposal fees. An advanced disposal fee is a charge consumers pay when they 

purchase a product. That fee is used to pay either public or private actors to run a waste 

management program to deal with the product at the end of its useful life. The fee is 

usually calculated to reflect the actual costs of waste management of the product. For 

example, Alberta currently charges advanced disposal fees to fund its recycling programs 

for electronics, paint, used oil, and tires. 

¶ Deposit/refund systems. In a deposit/refund system, the consumer pays a deposit when 

purchasing a product and receives a full or partial refund for returning the product to a 

collection site. Deposit/refund systems typically have very high return rates, because the 

refund provides a direct incentive for consumers to return waste products. That said, 

deposit/refund systems tend to be expensive to run due to high transportation and sorting 

costs, so they are rarely used for products other than beverage containers.25 

Deposit/refund systems are also inappropriate for hazardous products, because there 

 
24 Ibid at 21; Margaret Walls, EPR Policies and Product Design: Economic Theory and Selected Case Studies (Paris, 
France: OECD Publishing, 2006), online: 
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=ENV/EPOC/WGWPR(2005)9/FINAL&docl
anguage=en at 8. 
25 Karen Palmer & Margaret Walls, Extended Producer Responsibility: An Economic Assessment of Alternative Policies 
(Washington, DC: Resources for the Future, 1999), online: https://media.rff.org/documents/RFF-DP-99-12.pdf at 3. 

http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=ENV/EPOC/WGWPR(2005)9/FINAL&doclanguage=en
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=ENV/EPOC/WGWPR(2005)9/FINAL&doclanguage=en
https://media.rff.org/documents/RFF-DP-99-12.pdf
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would be significant human health issues if consumers were responsible for collecting and 

handling hazardous products. 

¶ Tax/subsidy systems. In a tax/subsidy system, producers pay a tax on the products they 

manufacture. The government then uses the tax to pay a subsidy to recycling facilities to 

increase recycling rates. Economic modelling suggests tax-subsidy systems are the most 

economically efficient form of EPR, meaning they can achieve the systemΩǎ ƻōƧŜŎǘƛǾŜǎ ŀǘ ŀ 

lower cost than the other mechanisms.26 However, in practice, tax/subsidy systems are 

rarely used. 

¶ Credit trading systems. A credit trading system requires producers to recycle a certain 

percentage of their product each year, and, for every unit of product recycled, producers 

are issued a recycling credit. These credits can be ǳǎŜŘ ǘƻ ƳŜŜǘ ǘƘŜ ǇǊƻŘǳŎŜǊǎΩ ǘŀǊƎŜǘǎ ƻǊ 

they can be traded, allowing producers to either meet their targets by running a recycling 

program or by trading for credits from other producers who have recycled more than they 

need to. So far, the United Kingdom is the only jurisdiction that has implemented a credit-

trading system.27 

C.  Regulatory requirements  

Regulatory requirements are legislated standards that require producers to take responsibility for the 

waste management of their products. Common regulatory requirements include recycling targets for 

take-back programs, which require producers to recycle a specified percentage of the product they 

collect, as well recycled-content targets, which require producers to use a certain amount of recycled 

material in their products. In addition, some jurisdictions, such as the European Union, have banned using 

toxic components in electronic and electrical products.28 From a waste management perspective, this 

reduces the risk these components pose for both the environment and human health. 

D. Information -based instruments  

Information-based instruments provide information about EPR programs to consumers to increase 

their awareness of the environmental effects of waste and the programs available for disposing of waste 

 
26 Walls, supra note 24 at 13-14. 
27 Ibid at 22. 
28 See Directive 2011/65/EU of the European Parliament and of the Council of 8 June 2011 on the restriction of the 
use of certain hazardous substances in electrical and electronic equipment. 
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products. Typically, the more consumers are aware about recycling programs, the higher the consumer 

participation and the more waste that can be recycled. Examples of informational instruments include 

public reports, product labelling requirements, and education programs.29  

Sometimes, informational instruments are also targeted at other participants in the waste system to 

improve their performance. For example, education may be necessary to teach waste facility workers to 

correctly sort collected products for recycling. Likewise, labelling requirements may help inform recycling 

facilities about the materials used in a product, so they can select the correct recycling techniques for 

those materials. 

iv. Stakeholder Roles  and Responsibilities  

There are four main stakeholders in an EPR system: governments, producers, consumers, and service 

providers. The roles and responsibilities of each will be discussed below. 

A. Government s 

The primary responsibility of governments is to set the legislative framework for EPR systems. This 

means governments are responsible for setting the parameters of the system, including the products that 

will fall under the system, the types of mechanisms that will be used, and the specific roles assigned to 

each of the other actors in the system. In addition, governments are typically responsible for monitoring 

and enforcement efforts. This means governments are responsible for ensuring producers are following 

the rules of the EPR system and for sanctioning those producers who are not. Depending on how the 

system is set up, governments may also be responsible for some of the costs of an EPR system. 

B. Producers   

The role producers play in an EPR system varies with the regulatory mechanism used and the type of 

responsibilities assigned to producers under it. Most commonly, producers are responsible for paying for 

all or part of the costs of managing their waste products and for meeting any regulatory requirements set 

by government. In addition, producers are frequently responsible for creating and paying for education 

and awareness programs to inform the public about the products they buy and the waste management 

 
29 OECD, Updated Guidance, supra note 3 at 22. 
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systems available to deal with them. Where producers are required to run a waste management program 

for their products, they are also responsible for designing and managing that program. 

C.  Service providers  

Service provides are the third-party contractors who actually operate waste management programs. 

This includes collectors who run collection services and facilities for consumers to return waste products, 

as well as transporters who move waste products from collection facilities to processing facilities. 

Additionally, it includes processors, who run sorting, recycling and other disposal facilities, such as waste 

incinerators and landfills. Service providers are often private companies, but they may also be municipal 

governments or not for profit organizations who provide waste management services. 

D. Consumers  

Consumers are primarily responsible for returning products to EPR programs so they can be disposed 

of. Depending on how the EPR system is designed, they may also pay the costs of waste management 

when they purchase new products. This occurs whenever the cost of managing a waste product is added 

to the price paid by a consumer, whether as a visible fee or directly integrated into the price of the 

product. 
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III. Policy Considerations  

Program design is very important to the success of an EPR system. One study, commissioned by the 

European Union, suggests the effectiveness of an EPR system depends largely on how well it is designed 

for its particular circumstances.30 This is supported by OECD data, which shows that different EPR systems 

have widely varied levels of success in both increasing recycling rates and managing program costs.31 

To encourage the thoughtful design of EPR systems, this section will discuss the most important 

policy considerations for program design, starting with general considerations and then focusing on four 

particular problems: using EPR systems to incentivize product redesign, dealing with free-riders in EPR 

systems, encouraging competition within EPR systems, and harmonizing an EPR system with other 

jurisdictions. 

i. General Considerations  

To create a well-designed EPR system, there are four basic principles that should be taken into 

account. 

1. Focus on the objectives. To design a well-functioning EPR system, it is important to identify 

ǘƘŜ ǎȅǎǘŜƳΩǎ ǇǊƛƳŀǊȅ ƻōƧŜŎǘƛǾŜǎ ŀƴŘ ǘƘŜƴ ǘŀƛƭƻǊ ǘƘŜ system to those objectives. As 

discussed, the main objectives of an EPR system are to reduce the amount of waste sent to 

landfills, to reduce waste management costs for municipalities and taxpayers, to create 

alternative waste streams for hazardous materials, to incentivize producers to redesign 

their products, and to create a circular economy. In addition, EPR systems may create jobs 

and reduce greenhouse gas emissions. Not every system will be able to achieve all of these 

goals with an equal amount of success, so it is important to start by deciding which are the 

most important objectives.32 Any time a secondary goal is added, it is important to consider 

how it will interact with the rest of the system and whether and to what extent it will 

 
30 Véronique Monier et al, Development of Guidance on Extended Producer Responsibility (EPR) (Neuilly-sur-Seine, 
France: BIO Intelligence Service, 2014) online: European Commission 
https://ec.europa.eu/environment/waste/pdf/target_review/Guidance%20on%20EPR%20-%20Final%20Report.pdf  
at 20. 
31 OECD, Updated Guidance, supra note 3 at 30, 33-34. 
32 See Walls, supra note 24 at 10. 

https://ec.europa.eu/environment/waste/pdf/target_review/Guidance%20on%20EPR%20-%20Final%20Report.pdf
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cƻƳǇǊƻƳƛǎŜ ǘƘŜ ǎȅǎǘŜƳΩǎ ability to achieve its primary objectives. This will avoid the 

problem of trying to achieve too many things at once and, as a result, losing sight of the 

9tw ǎȅǎǘŜƳΩǎ intended goals.33 

2. Reflect the circumstances. In addition to designing an EPR system to achieve its objectives, 

it is also important to design the system to reflect its specific circumstances, including the 

products the system will cover, the population that will be served, geographical 

considerations, and any existing waste management infrastructure. All of these factors will 

shape the opportunities and the limitations of the EPR system, and, generally speaking, a 

system design that takes them into account will perform better than one that does not.34 

3. Work with stakeholders. For an EPR system to function properly, all stakeholders need to 

be willing to support and participate in the system. To achieve this, stakeholders should be 

given the opportunity to give input on the system, whether through consultations or in 

response to meaningful disclosure and transparent processes. As well, to ensure continued 

stakeholder participation, it is important to clearly define the role of each actor in the 

system and to set clear expectations for how the system will function. This will encourage 

stakeholder engagement with the EPR system, which will in turn help to ensure that all 

participants are meeting their obligations. 

4. Review the program. It is practically impossible to design a perfect system on the first try.35 

Instead, EPR systems usually require adjustments as they mature, as well as corrections to 

address any problems that were not evident from the outset. To that end, it is 

recommended that any new EPR systems be treated with ongoing attention, so as to make 

adjustments to the systems as issues arise and, also, to improve operations over time. 

 
33 {ŜŜ !ƭƛŎŜ /ŀǎǘŜƭƭΣ wƻƭŀƴŘ /ƭƛŦǘ ϧ /ƘǊƛǎ CǊŀƴŎŜΣ ά9ȄǘŜƴŘŜŘ tǊƻŘǳŎŜǊ wŜǎǇƻƴǎƛōƛƭƛǘȅ tƻƭƛŎȅ ƛƴ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΥ ! 
IƻǊǎŜ ƻǊ ŀ /ŀƳŜƭΚέ όнллуύ у WƻǳǊƴŀƭ ƻŦ Industrial Ecology 4. 
34 Monier et al, supra note 30 at 20. 
35 See Chris Busuttil, Glenda Gies & Usman A. Valiante, Competition in Select Extended Producer Responsibility 
Programs: Phase 1 ς Jurisdictional Scan (Corporate Policy Group LLP, 2016), online: Government of British Columbia 
https://www2.gov.bc.ca/assets/gov/environment/waste-management/recycling/recycle/rel-
res/competition_under_epr_in_bc_2018.pdf at 6. 

https://www2.gov.bc.ca/assets/gov/environment/waste-management/recycling/recycle/rel-res/competition_under_epr_in_bc_2018.pdf
https://www2.gov.bc.ca/assets/gov/environment/waste-management/recycling/recycle/rel-res/competition_under_epr_in_bc_2018.pdf
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ii. Design for Environment  

When EPR was proposed as a model for waste management, one of its central objectives was to 

create incentives for producers to redesign their products to be more environmentally friendly and easier 

to recycle. The idea is that if producers have financial responsibility for the waste management of their 

products, they will have a direct incentive to redesign those products to reduce the costs of waste 

management.36 This could be done by making the products easier to recycle, by reducing the amount of 

material used in the products, by removing toxic components, or by making the products more durable, 

so they last longer.37 

In practice, however, EPR has only provided a limited incentive for product redesign: studies show 

that while EPR systems encourage producers to redesign their products, they have rarely been sufficient 

to move the meter on their own.38 

The main reason EPR systems have not resulted in widespread product redesign is that the economic 

signals created by these systems are not strong enough to incentivize product redesign on their own. This 

may occur for three reasons.39 First, the costs of waste management of a product may not be big enough 

to outweigh other product design considerations such as manufacturing costs and the ǇǊƻŘǳŎǘΩǎ ŀǇǇŜŀƭ ǘƻ 

consumers. Second, for products with long life cycles, the benefit from any investment in product 

redesign may be too delayed to incentivize producers to redesign their products. Third, the Canadian 

population may not be large enough for the incentives created by EPR systems to exert a significant 

influence on international producers. 

In addition, in producer take-back systems, the economic signals that are created by the EPR system 

may be muted by producers joining collective organizations called Producer Responsibility Organizations 

ώάtwhǎέϐΦ When this happens, PROs ǘŀƪŜ ƻǾŜǊ ǇǊƻŘǳŎŜǊǎΩ ƻōƭƛƎŀǘƛƻƴǎ ǘƻ ŎǊŜŀǘŜ ŀƴŘ Ǌǳƴ ŀ ǿŀǎǘŜ 

management program for their products, and, in return, the producers pay fees to the PROs to cover the 

costs of the program. 

 
36 Walls, supra note 24 at 7. 
37 OECD, Updated Guidance, supra note 3 at 31-32. 
38 Ibid at 163; Walls, supra note 24 at 5-6. 
39 Canada-Wide Action Plan, supra note 11 at 19. 
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The problem with economic signaling arises because, typically, PROs allocate the costs of the waste 

management program to producers based on their market share.40 This means that the amount a 

producer pays is based on the total waste management costs of all ƳŜƳōŜǊ ǇǊƻŘǳŎŜǊǎΩ products, divided 

by the individual ǇǊƻŘǳŎŜǊΩǎ market share. When fees are determined this way, there is almost no 

relationship between how much a producer pays and how easy it is to recycle the ǇǊƻŘǳŎŜǊΩǎ ǇǊƻŘǳŎǘs, 

because the producer pays based on the total waste management costs rather than the costs for its own 

products. This waters down the incentive for a producer to redesign its products, because the producer 

would bear the cost of redesign, but any benefit would be split among the members of the PRO, 

according to their market share. 

In response to this problem, some EPR systems have modified the structure of PRO fees to 

reintroduce incentives for producers to redesign their products. In particular, two types of fee 

modifications have been implemented, each of which will be discussed in turn. 

A. Fees based on after the fact costs  

Some jurisdictions have tried to incentivize product redesign in producer take-back systems by 

ŎƘŀǊƎƛƴƎ ŀ twh ŦŜŜ ōŀǎŜŘ ƻƴ ǘƘŜ ŀŎǘǳŀƭ Ŏƻǎǘǎ ƻŦ ǊŜŎȅŎƭƛƴƎ ŀ ǇǊƻŘǳŎŜǊΩǎ ǇǊƻŘǳŎǘǎΦ CƻǊ ŜȄŀƳǇƭŜΣ ƛƴ ǘƘŜ 

Netherlands, an EPR program for computer equipment was financed by billing producers after the fact for 

what it cost to recycle their products.41 This type of billing reintroduces the connection between the 

amount a producer pays and the recyclability of its products and, accordingly, reintroduces a financial 

incentive for product redesign. 

In practice, however, this type of fee is rarely used, because it is extremely expensive to implement. 

Billing producers based on the actual costs of recycling their products requires sorting collected products 

by brand.42 Then, the products must be segregated and tracked through the entire recycling system in 

order to figure out what it actually costs to recycle them. This is a labour-intensive and, therefore, 

expensive system. To illustrate this point, within a few years of starting their after the fact billing system, 

the Dutch had to abandon it, largely because of the cost.43 

 
40 Smith, supra note 15 at 41. 
41 Walls, supra note 24 at 29. 
42 Ibid. 
43 Ibid. 
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Going forward, some EPR systems are looking at the use of barcodes and radio tracking to sort 

electronics and track their actual recycling costs.44 This use of this type of technology would allow the 

system to be automated, which would reduce overall costs. However, this technology is not yet feasible 

on a broad scale, which means that differentiating fees based on actual recycling costs is probably still too 

expensive for widespread implementation. 

B. Fees based on product characteristics  

Another way to incentivize product redesign in producer take-back systems is to modulate PRO fees 

based on characteristics of a product that make it easier or harder to recycle. This differs from after the 

fact billing, because the amount of the fees is based on a formula rather than the actual cost differences 

of recycling different products. This may be accomplished in three different ways.  

The most common way to modulate fees is to vary them with the weight of a product.45 In other 

words, the heavier the product, the higher the PRO fee. This is typically done where it is possible to make 

environmental gains simply by reducing the weight of a product, such as with certain types of packaging 

and some electronics. Reducing the weight of these products typically reduces the amount of material 

used, which reduces the need for virgin resources. It also reduces the amount of material that must be 

disposed of at the end of the useful life of these products, which reduces the need for additional recycling 

or landfilling processes. 

The second way to modulate PRO fees is to charge different fees depending on the material the 

product is made of.46 This may be done where products are made of a material that is difficult to recycle 

and could easily be substituted for a different, easier to recycle material. For example, packaging made 

from multi-material plastic is much harder to recycle than packaging made from a single type of plastic. 

So, under a modulated PRO fee, a producer whose product is made of multi-material plastic would be 

charged a higher fee than a producer whose product is made of a single type of plastic. This incentivizes 

producers to use materials that are easier to recycle. 

 
44 {ŜŜ ŜΦƎΦ άtǊƻƳƻǘƛƴƎ ǇǊƻŘǳŎǘ ǊŜŎȅŎƭƛƴƎ ŜŦŦƻǊǘǎ ƛƴ WŀǇŀƴέΣ ƻƴƭƛƴŜ CǳƧƛǘǎǳ 
https://www.fujitsu.com/ca/en/about/environment/society/recycle/casestudy/. 
45 OECD, Updated Guidance, supra note 3 at 167. 
46 Ibid. 

https://www.fujitsu.com/ca/en/about/environment/society/recycle/casestudy/
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The third and final way to modulate PRO fees is to increase fees based on specific features of a 

productτother than weight or materialτthat make it easier or harder to recycle.47 For example, when 

LCD screens are recycled, it takes 70% less time to disassemble a screen if it uses a specific type of 

fastener.48 Accordingly, a modulated PRO fee could be used to incentivize producers to use the fastener 

that allows for easier disassembly and, by doing so, to reduce the overall costs of recycling.  

Generally speaking, modulated fees are far cheaper to administer than fees based on actual recycling 

costs. Most importantly, modulated fees can be charged up front instead of after the fact, which reduces 

the administrative complexity of charging producers. It also means there is no need to sort collected 

waste products by brand and track them through the system, which significantly reduces the costs of 

waste management. 

That said, even though modulated fees are less expensive than after the fact billing, they still add 

administrative costs to EPR systems.49 With modulated fees, more attention needs to be paid to product 

design in order to assess fees, which requires time and, therefore, money. Further, any formula for 

calculating modulated fees would need to be adjusted regularly to reflect design changes that do occur. 

This requires an ongoing commitment to monitoring product design, which may also add to the 

administrative costs of the system.50 

Most importantly, the biggest problem that may arise with modulated fees is that it can be difficult to 

come up with a dollar amount that fairly represents the value of design differences between products.51 

By definition, fee modulation benefits some producers over others, so producers are unlikely to agree on 

a formula to reflect the design differences between their products. This problem is only exacerbated 

when the products in question contain multiple component parts that must be valued separately, as with 

electronics.52 This is why it is less common for EPR systems to use modulated fees for electronics 

programs. 

At this stage, modulated fees offer a better solution to incentivizing product redesign in a producer 

take-back system than after the fact billing. However, they should still only be used where an increased 

 
47 Ibid at 168. 
48 Ibid at 170. 
49 Ibid. 
50 See Smith, supra note 15 at 41. 
51 Ibid; OECD, Updated Guidance, supra note 3 at 170. 
52 OECD, Updated Guidance, supra note 3 at 168-9. 
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fee is likely to cause producers to change their products and where the benefits from the change 

outweigh the additional costs of administration.53 In other circumstances, it may be preferable to rely on 

direct regulatory mechanisms, such as bans on hazardous materials, to require producers to redesign 

their products to be more environmentally friendly and easier to recycle. 

iii. Free-riders 

One of the big problems facing EPR systems is the existence of free-riders, meaning producers who 

avoid meeting their obligations under an EPR scheme.54 There are four different ways producers can free-

ride in an EPR system. 

1. Total failure to participate. The most obvious way for a producer to free-ride is to avoid 

any involvement with the EPR system. In this scenario, the producer does not participate 

in the system at all and, therefore, fails to meet all possible obligations under the EPR 

system. 

2. Intentional underreporting. 55 One of the more insidious ways for a producer to free-ride 

is for the producer to participate in an EPR system but underreport the amount of 

product sold in a year. Often, producers have to pay fees based on their market share, so 

this behavior artificially reduces the market share of the producer and, consequently, the 

fees the producer is required to pay. This allows the producer to avoid some of its 

financial obligations under the EPR system. 

3. Permitted free-riders.56 Sometimes EPR systems will exempt small producers from paying 

fees, because the fees would represent too significant a financial burden on their 

businesses. Where this happens, the system allows small producers to act as free-riders, 

because the rules permit them to avoid making financial contributions to the system. 

 
53 Ibid at 170. 
54 Analysis of the Free-Rider Issue in Extended Producer Responsibility Programs (Ottawa: Marbek Resource 
Consultants Ltd, 2007) [Free-Rider Analysis], online: CCME 
https://www.ccme.ca/files/Resources/waste/extended/free_riders_1.0_1380_e.pdf at 4-5. 
55 Ibid at 14. 
56 Ibid at 12-13. 

https://www.ccme.ca/files/Resources/waste/extended/free_riders_1.0_1380_e.pdf
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4. Federal immunity.57 Interestingly, because most EPR systems fall under provincial 

jurisdiction, they do not apply to operations of the federal government. This means that 

the federal government can free-ride in any provincial EPR system with impunity because 

the province does not have the legislative power to compel the federal government to 

participate. 

Free-riders can cause significant problems for the operations of EPR systems. In particular, there are 

three main problems posed by free-riders, each of which will be discussed below.  

The first problem caused by free-riders is that they can undermine the financial viability of an EPR 

system by adding to the costs of the system without contributing to its funding. This occurs because the 

products produced by free-riders are collected and recycled under the EPR system, but free-riders do not 

make any financial contributions to cover the costs of recycling those products. 

If enough producers are free-riding in an EPR system, the financial shortfalls caused by the free-riders 

can be significant. For example, in British Columbia, the newspapers initially refused to participate in the  

EPR program for printed paper and packaging, which meant they did not make any financial contributions 

to cover the costs of recycling newspapers.58 As a result, it is estimated the EPR program was 

underfunded by approximately 3-5 million dollars per year.59 

The second problem free-riders can cause for EPR systems is the creation of an uneven playing field 

for producers. This occurs, because the producers who do not participate in the EPR system receive the 

benefits of the system without paying. As a result, their overall costs are lower than if they did participate 

in the EPR system, giving them a competitive advantage over the producers who do meet their 

obligations under the EPR system. This is bad for competition and, also, it can reduce the good will of 

those producers who do participate in the system. 

Finally, the third problem that free-riders can cause for an EPR system is that they can distort the 

performance metrics of the system. One of the most common performance measures for an EPR program 

is the recycling rate, which is the number of products the program recycles divided by the total number of 

 
57 Ibid at 11. 
58 Carol Bellringer et al, Product Stewardship: An Overview of Recycling in B.C. (Victoria, BC: Office of the Auditor 
General of British Columbia, 2016), online: 
https://www.bcauditor.com/sites/default/files/publications/reports/FINAL_Product_Stewardship.pdf at 14. 
59 Ibid. 

https://www.bcauditor.com/sites/default/files/publications/reports/FINAL_Product_Stewardship.pdf
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products sold. Usually, the number of products sold is determined from annual reports submitted by 

producers. However, if producers are not participating in the EPR system or are underreporting the 

amounts they have sold, this number will appear smaller than it actually is. This distorts the recycling rate 

by making it seem like a higher proportion of the total products sold were recycled than actually were. 

The failure to account for free-ǊƛŘŜǊǎΩ ǇǊƻŘǳŎǘǎ Ŏŀƴ have significant effects on an EPR progǊŀƳΩǎ 

ǊŜǇƻǊǘŜŘ ǊŜŎȅŎƭƛƴƎ ǊŀǘŜΦ CƻǊ ŜȄŀƳǇƭŜΣ ƛƴ нлмтΣ .ǊƛǘƛǎƘ /ƻƭǳƳōƛŀΩǎ ǇǊƛƴǘŜŘ ǇŀǇŜǊ ŀƴŘ ǇŀŎƪŀƎƛƴƎ ǇǊƻƎǊŀƳ 

reported a recycling rate of 78%. However, if free-riders are taken into account, one expert has estimated 

the actual recycling rate could be as low as 57%.60 

The extent to which free-riders pose a problem for an EPR system will depend at least in part on the 

number of producers involved in the system. Typically, there will be more free-riders when there are 

more producers, because it is harder to track down and monitor a larger number producers.61 Conversely, 

for products like electronics where 90% of the market share is held by large, well-known producers, it can 

be relatively easy to identify and monitor producers to ensure they are meeting their obligations under 

the EPR system.62 

In addition, there will usually be more free-riders in EPR systems dealing with products that are 

frequently bought and sold over the internet.63 This is because internet sellers are usually located outside 

of the jurisdiction where the products are purchased, meaning the government has no authority to 

require them to participate in an EPR system. As well, because internet sellers usually ship their products 

directly to customers, there is no importer or distributor located in the jurisdiction who could be held 

responsible as the producer in place of the internet seller. 

To deal with internet sellers, provincial governments cannot use standard enforcement mechanisms, 

because they do not have authority over producers outside of their jurisdiction. However, governments 

can still make efforts to encourage voluntary compliance by informing internet sellers about the existence 

 
60 Chaz Miller, wŜŎȅŎƭŜ .ǊƛǘƛǎƘ /ƻƭǳƳōƛŀΩǎ 9ȄǘŜƴŘŜŘ tǊƻŘǳŎŜǊ wŜǎǇƻƴǎƛōƛƭƛǘȅ ŦƻǊ tŀŎƪŀƎƛƴƎ ŀƴŘ tŀǇŜǊΥ !ƴ !ǎǎŜǎǎƳŜƴǘ 
of Its Impact (March 2019), online: http://www.crrcnorth.org/uploads/pdf/Recycle_BC_White_Paper_2-19.pdf at 
13. 
61 Free-Rider Analysis, supra note 54 at 14. 
62 See Free-Rider Analysis, ibid at 11. 
63 Ibid. 

http://www.crrcnorth.org/uploads/pdf/Recycle_BC_White_Paper_2-19.pdf
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of the EPR system and how they can participate in it.64 As well, if internet sellers are located in a 

jurisdiction with its own EPR system, it may be possible to work with that jurisdiction to coordinate 

enforcement measures.65 

Generally speaking, to limit the number of free-riders in an EPR system, there are four aspects of 

program design that should be considered. 

1. Product responsibility. To limit the free-riders in an EPR system, it is important to try to 

ensure that for every product there is a producer who can be held responsible. This 

means the rules of the system must clearly define which participant in the product supply 

chain is the producer. As well, on a practical level, it must be possible to gather data 

about the product supply chain to identify the responsible producer.66 Otherwise, it will 

be possible for some producers to slip through the cracks and avoid their obligations 

under the EPR system. 

2. Producer fees. To limit the free-riders in an EPR system, it is possible to structure 

producer fees to encourage participation in the EPR system. As an example, instead of 

allowing small producers to free-ride by creating blanket exemptions for their 

participation in an EPR system, it is possible to charge small producers a lower flat fee.67 

This creates some financial accountability to the EPR system, while still limiting how 

onerous the financial requirements will be for small producers. 

3. Reporting systems. To prevent free-riders, an EPR system needs a reporting system with 

checks and balances to ensure producers are correctly reporting information about their 

products and their participation in the EPR system. Most importantly, producers may try 

to free-ride by underreporting the amount of product they have sold, so it is important to 

ensure that the system includes auditing processes to monitor these reports. 

4. Enforcement mechanisms. To prevent free-riders, it is important that an EPR system has 

the tools to seek out and identify free-riders, as well as the enforcement mechanisms 

necessary to bring them into compliance. If an EPR system does not include these tools, 

 
64 OECD, Extended Producer Responsibility and the Impact of Online Sales (October 2018), online: 
https://www.oecd.org/environment/waste/policy-highlights-extended-producer-responsibility-and-the-impact-of-
online-sales.pdf at 10 [OECD, Online Sales]. 
65 Ibid at 9-10. 
66 Free-Rider Analysis, supra note 54 at 12. 
67 See Free-Rider Analysis, ibid at 19. 

https://www.oecd.org/environment/waste/policy-highlights-extended-producer-responsibility-and-the-impact-of-online-sales.pdf
https://www.oecd.org/environment/waste/policy-highlights-extended-producer-responsibility-and-the-impact-of-online-sales.pdf
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as well as the resources and the political will to use them, it will be difficult to prevent 

producers from free-riding.68 Typically, governments are in charge of enforcement 

mechanisms for EPR systems. However, when it comes to dealing with free-riders, 

producers may take a role as well: peer pressure can be an effective way to prevent free-

riding, and participating producers may be able to help identify and report non-

participating producers.69 

iv. Competition  

One of the big problems facing existing EPR systems and, specifically, producer take-back systems, is 

that they tend to encourage monopolies, which can create competition-related problems for the EPR 

system. 

More often than not, where an EPR system allows producers to form PROs, only a single PRO will 

form even if legislation allows for more than one to exist.70 This typically occurs, because at the beginning 

of an EPR program there is significant financial risk for producers, which can be mitigated by joining 

together into a single organization.71 In particular, EPR programs can require high initial investment costs 

and new programs can face variable markets for recycled products.72 Both of these financial risks can be 

borne more easily by a larger rather than a smaller group of producers, making a PRO-monopoly a 

common occurrence. 

Although common, this single-PRO set-up can create problems for an EPR system. First and foremost, 

if there is only one PRO, then most producers have no choice but to join it. As a result, there is little 

incentive for a PRO to run its program efficiently: the PRO can pass all of the costs of the program on to 

producers, who must pay for those costs through their fees. 

In addition, having a single PRO with little incentive to run an efficient program means the PRO may 

engage in non-competitive contracting with service providers, such as collectors and processors.73 When 

 
68 Ibid at 22. 
69 OECD, Updated Guidance, supra note 3 at 44. 
70 Busuttil, Gies & Valiante, supra note 35 at 5. 
71 See Walls, supra note 24 at 11. 
72 OECD, Updated Guidance, supra note 3 at 165. 
73 See Walls, supra note 24 at 11. 
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this occurs, a PRO may award contracts to preferred contractors instead of the contractors offering the 

best deal, increasing the overall costs of the system. 

Finally, having a single PRO with little incentive to run an efficient EPR program can be problematic 

because high PRO fees can distort product markets.74 Specifically, artificially high PRO fees can push 

smaller producers out of the market, because it is harder for smaller producers to bear the costs. As well, 

high PRO fees can cause market distortions by reducing competition between products. This occurs 

because high fees reduce the relative importance of other cost differences between products. 

Although PRO-monopolies can create problems for EPR systems, there are several regulatory 

mechanisms that can be used to address those problems. For starters, governments can impose 

governance requirements on PROs to create transparency and accountability to producers. For example, 

in Saskatchewan, some EPR regulations require PROs to create an advisory committee to hear feedback 

from other stakeholders.75 Likewise, an increasing number of jurisdictions are requiring more detailed 

financial accounting from PROs to allow producers to hold those organizations accountable. Finally, 

although it has not yet been tried in Canada, it would be possible to require PROs to use an open 

tendering process to select contracts with service providers.76 

Additionally, to deal with the issue of PRO monopolies, some jurisdictions outside of Canada have 

started modifying their EPR systems to require or encourage the existence of multiple PROs. For example, 

in Germany, the government mandated a break-up of the single PRO that was running thŜ ŎƻǳƴǘǊȅΩǎ 

printed paper and packaging program.77 Taking a different approach, in Austria, the government 

introduced requirements for existing PROs to share their collection infrastructure with new PROs in 

exchange for a financial contribution to those collection systems.78 This resulted in the formation of 

additional PROs, because it reduced the infrastructure costs for new PROs, thereby making it easier for 

them to enter the market. 

 
74 OECD, Updated Guidance, supra note 3 at 50. 
75 See e.g. The Agricultural Packaging Product Waste Stewardship Regulations, RRS c E-10.22 Reg 4, s 5(2)(b) 
[Saskatchewan Regulation]. 
76 OECD, Updated Guidance, supra note 3 at 47. 
77 Kelleher Environmental & Love Environment Inc, EPR Case Study Report: Lessons from EPR Programs For Printed 
Paper and Packaging That Could Be Applied to Ontario Municipalities (May 2014), online: Continuous Improvement 
Fund https://thecif.ca/projects/documents/725-EPR_Report.pdf at 7 [Case Study Report]. 
78 Busuttil, Gies & Valiante, supra note 35 at 5-6. 

https://thecif.ca/projects/documents/725-EPR_Report.pdf
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The literature is divided on whether it is better to maintain a single PRO with regulatory adjustments 

or to require competition between PROs.79 However, generally, it can be said that systems with multiple 

PROs often work best after an EPR system has matured and the initial financial risks of establishing the 

system have been overcome.80 Further, the successful implementation of a system with multiple PROs 

requires careful attention to coordinating and monitoring the operations of the different PROs: the more 

PROs there are, the more information there is about their operations and the more difficult it becomes to 

ensure they are following the rules of the EPR system. 

v. Harmonization  

The operation of EPR systems can be improved if programs in different jurisdictions operate in a 

similar manner. In particular, there are five advantages to harmonizing EPR systems. 

1. Reduced Leakage.81 To avoid having to participate in an EPR system, some producers may 

try to operate out of a jurisdiction that does not have an EPR system or that has the EPR 

system with the lowest requirements. Harmonizing EPR systems prevents this behavior, 

because if the requirements of different systems are roughly the same, then producers 

can no longer avoid participation by switching jurisdictions. 

2. Economies of Scale.82 If multiple jurisdictions have EPR programs for the same products, 

there will be economies of scale, resulting in a more viable recycling industry and an 

increased market for recycled materials. Additionally, the more EPR systems are aligned 

across the country, the easier it is for the organizations that run the programs to share 

administration and infrastructure, thereby reducing the overall costs of the system. 

 
79 See Monier et al, supra note 30 at 25. 
80 PHA Consulting Associates, Electronic Waste Recovery Study (Canning, NS: PHA Consulting Associations, 2006), 
online: Divert NS https://divertns.ca/assets/files/Electronic_Waste_Recovery_Study-2006_web.pdf at 4-8; See 
OECD, Updated Guidance, supra note 3 at 48. 
81 See OECD, Updated Guidance, supra note 3 at 88. 
82 Laurie Giroux, State of Waste Management in Canada (Kanata, ON: Giroux Environmental Consulting, 2014), 
online: CCME 
https://www.ccme.ca/files/Resources/waste/wst_mgmt/State_Waste_Mgmt_in_Canada%20April%202015%20revis
ed.pdf at E-3. 

https://divertns.ca/assets/files/Electronic_Waste_Recovery_Study-2006_web.pdf
https://www.ccme.ca/files/Resources/waste/wst_mgmt/State_Waste_Mgmt_in_Canada%20April%202015%20revised.pdf
https://www.ccme.ca/files/Resources/waste/wst_mgmt/State_Waste_Mgmt_in_Canada%20April%202015%20revised.pdf
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3. Efficiencies for Producers.83 It is easier for producers to operate EPR programs in multiple 

jurisdictions if each ƧǳǊƛǎŘƛŎǘƛƻƴΩǎ 9tw ǎȅǎǘŜƳ has similar requirements. When this 

happens, producers can use the sameτor at the very least, a similarτprogram design 

for each EPR program, which significantly reduces administrative costs. 

4. Convenience for Consumers. If EPR systems apply to the same products and use similar 

collection systems across jurisdictions, it is far easier for consumers to participate in EPR 

programs when they move or travel. Simply put, consumers may have trouble figuring 

out new recycling programs, so harmonizing EPR systems makes it easier for them to 

participate in programs across jurisdictions. 

5. Better Data.84 If EPR systems have different reporting requirements, it is difficult to 

compare data and determine relative program performance. This makes it difficult to 

determine best practices for EPR programs and to develop improvements for existing 

programs. Harmonizing reporting requirements would make it easier to compare 

programs to see what is working and what is not and to make improvements based on 

this data. 

In Canada, waste management largely falls under provincial jurisdiction, which means that each 

province is responsible for creating its own EPR system. To encourage the harmonization of Canadian EPR 

systems, this report will include details on how these systems have been designed across the country.  

 
83 Canada-Wide Action Plan, supra note 11 at 6. 
84 OECD, Updated Guidance, supra note 3 at 87. 
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IV. PROGRAM DESIGN 

This section will describe in detail the design considerations of a producer take-back EPR system. This 

is the form of EPR that requires producers to take physical responsibility for their products and to 

establish and pay for a waste management system to deal with them at the end of their useful lives. 

Producer take-back systems are the most common EPR systems worldwide85 and are used in all of the 

provinces in Canada that employ an EPR model. 

Each part of this section will outline one of the basic legal elements of a producer take-back system. 

For each element, it will lay out the different options that have been used in Canada and abroad and 

discuss the circumstances in which each one might be chosen, including the policy considerations 

implicated in that decision. 

i. Government Involvement  

The first major decision in structuring a producer take-back system is the role government will play. 

That means deciding the specific functions government will perform, as well as deciding whether 

government will perform those functions itself or assign them to another body. 

In Canada, waste management largely falls under provincial jurisdiction, so EPR systems are normally 

created at the provincial level. By contrast, municipalities do not have the legislative authority to require 

producers to implement a take-back program. Similarly, the federal governmentΩǎ ŀōƛƭƛǘȅ ǘƻ regulate toxic 

waste is unlikely to extend to the creation of an EPR system. Accordingly, any references in this report to 

the role of government in creating a take-back system means the provincial government. 

In Canadian producer take-back systems, there is relatively little variation in the role that government 

plays. In fact, in nearly every provincially legislated EPR system, the government is responsible for five key 

functions. 

1. Program design. The government is responsible for creating the legislative framework 

that requires and empowers the EPR system. This means that government sets the rules 

 
85 OECD, Updated Guidance, supra note 3 at 24. 
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for the system and makes all of the policy decisions to determine what the goals are and 

how the system functions. 

2. Registration. Typically, in a take-back EPR system, the government will run a registry and 

require producers to sign-up.86 This allows the government to track who is participating 

in the EPR system and who is not, which allows for monitoring and enforcement, 

especially against free-riders. 

3. Accreditation. In most take-back systems, the government requires producers to submit 

program plans to outline how they will meet their obligations under the system.87 The 

government then evaluates and approves or rejects these plans. This allows government 

oversight of the design of producer take-back programs to ensure they follow the rules 

ŀƴŘ ƳŜŜǘ ǘƘŜ ǎȅǎǘŜƳΩǎ ƻǾŜǊŀƭƭ ƻōƧŜŎǘives. 

4. Monitoring. The government is responsible for monitoring the ongoing activities of 

producers to ensure they follow the rules of the EPR system, as well as their own 

program plans. Often governments will require producers to submit annual reports, so 

they can more easily track producer activities.88 

5. Enforcement. The government is responsible for enforcing the rules against any producer 

who does not meet their obligations under the EPR system. Enforcement measures may 

include administrative penalties, prosecutions and fines, and even suspended operations. 

To carry out its functions, a government may manage its EPR system directly or it may create a not for 

profit or crown corporation to take care of ongoing duties, including registration, accreditation, 

monitoring, and enforcement. The European Union has recognized that the use of an independent 

organization may be appropriate, at least in part, because it can be funded by fees from producers 

instead of tax-dollars. 89 This makes producers financially responsible for the role government plays in an 

EPR system, thereby extending the financial aspect of producer responsibility. 

In Canada, the provinces are split on whether or not the government hands off its duties to a not for 

profit or crown corporation. Ontario, Quebec, New Brunswick, and Newfoundland all use a separate 

 
86 See e.g. Solid Waste-Resource Management Regulations, NS Reg 25/96, s 18D(1)(a) [Nova Scotia Regulation].  
87 See e.g. Nova Scotia Regulation, ibid, s 18E. 
88 See e.g. Nova Scotia Regulation, ibid, s 18F. 
89 OECD, Updated Guidance, supra note 3 at 42, citing Monier et al, supra note 30 at 117. 
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organization funded by fees charged to producers.90 Nova Scotia also runs its EPR system through a 

separate organization, although its funding is structured differently.91 

On the other hand, British Columbia, Saskatchewan, Manitoba and Prince Edward Island run their EPR 

systems directly through the responsible government department. Most of these provinces fund their 

government functions from the general tax base, although PEI is unique in that they run their EPR system 

through government, but still charge producers an annual fee to fund operations.92 

It is interesting to note that where government assigns its ongoing functions to a not for profit or a 

crown corporation, that organization usually takes on other complementary functions as well. For 

example, in Quebec, the EPR system is administered by a government-created society called Récyc-

Québec. Lƴ ŀŘŘƛǘƛƻƴ ǘƻ ǇŜǊŦƻǊƳƛƴƎ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŦǳƴŎǘƛƻƴs with respect to registration and 

monitoring and some enforcement functions, Récyc-Québec also administers financial support programs 

for research and development relating to waste management, provides educational programs, and 

publishes a price index for recycled materials based on a monthly survey of sorting centres.93 The Minister 

of Environment also has the power to ŀǎǎƛƎƴ ŦǳǊǘƘŜǊ ǘŀǎƪǎ ǘƻ ǘƘŜ ƻǊƎŀƴƛȊŀǘƛƻƴ ƛƴ ŀƛŘ ƻŦ ǘƘŜ ǇǊƻǾƛƴŎŜΩǎ 9tw 

system, such as conducting specific consultations or research.94 

ii. Defining the Producer  

In a producer take-back system, producers are responsible for physically collecting their products and 

recycling or otherwise disposing of them. To implement this type of system, it is necessary to clearly 

define who the producer is.  

 
90 Resource Recovery and Circular Economy Act, 2016, SO 2016, c 12, Sch 1, s 41 [Ontario Act]; see Act respecting the 
Société québecoise de récupération et de recyclage, CQLR, c S-22.01, art 20 [Quebec Society Act]; see e.g. Designated 
Materials Regulation, NB Reg 2008-54, s 48 [New Brunswick Regulation]; see e.g. Waste Management Regulations, 
2003, NL R 59/03, s 31.15 [Newfoundland Regulation]. 
91 See Nova Scotia Regulation, supra note 86, Division I, Part I. 
92 See e.g. Materials Stewardship and Recycling Regulations, PEI Reg EC349/14, s 24(8) [PEI Regulation]. 
93 See Quebec Society Act, supra note 90, art 18. 
94 See Environment Quality Act, CQLR, c Q-2, art 53.5.1. 
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When defining the producer in a take-back EPR system, there are three policy goals that should be 

taken into account. 

1. Start at the top. Ideally, an EPR system should be operated by the person or organization 

that is at the highest point on the production chain.95 This is the entity that will have the 

greatest ability to fund the program. It will also be the entity with the most control over 

product design, which means the greatest opportunity for the system to incentivize 

redesign. 

2. Respect jurisdictional limits. EPR systems are typically run at the provincial level. This 

means that they do not have the legislative authority to bind any person or organization 

that is not located in the province. Accordingly, a Canadian EPR system must define the 

producer in a way that respects the jurisdictional limits of its authority. 

3. Limit free-riders. It is important to try to make sure at least one producer is identified for 

every product on the market, so there is someone responsible for the waste 

management of each product. 

To meet these policy goals, most producer definitions in Canadian EPR systems include more than 

one option for who the producer could be. This allows for some flexibility to account for the fact that not 

everyone involved in the production chain will be located in the province, while still making efforts to 

ensure that for every product there is a producer who can be held responsible.  

The Canadian Council of Ministers of the Environment ώά//a9έϐ recommends that the responsible 

producer in an EPR system should be either the manufacturer of the product or, where the manufacturer 

is not present in the province, the first importer.96 Where appropriate, the producer may also be the 

brand owner, the retailer, the franchisee, or the wholesaler, depending on the supply chain. 

Most provinces with existing EPR systems use some variation on the definition recommended by the 

CCME. For example, in British Columbia, the following definition applies: 

άǇǊƻŘǳŎŜǊέ ƳŜŀƴǎ 

Χ 

 
95 Canada-Wide Action Plan, supra note 11 at 26. 
96 Canada-Wide Action Plan, supra note 30 at 26. 
























































































