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At the end of November 2003, the
Alberta Government released Water
For Life: Alberta’s Strategy for
Sustainabifity." The Strategy, which is
the product of two years of
consultations with cxperts, stakeholders
and the public, lays out three goals:

s A safe, secure drinking water
supply,

o  Healthy aquatic ccosystems,
and

» Reliable, quality water
supplies for a sustainable
economy.

To achieve these goals, the Government
has undertaken to take action to increase

¢  knowledge and research
concerning Alberta’s water
resources,

«  partnerships (at the provincial,
basin, and local watershed
fevel), and

*  walcr conscrvalion.

These broad goals and courscs of action
are welcome. However, the success of
the Strategy will depend on the specific
steps taken by government to achieve
them.

Strong points

Several elements of the Strategy stand
oul as very posilive steps. A source-to-
tap approach to ensuring the safety of
our drinking water demonstrates sound
envirgnmental and econemic planning,
The Strategy also promises an
assessment of wetlands and a new
policy and action plan to protect them, a
key element of source protection,

Provincial Water Strategy Promises
Better Management

The Strategy’s promisc of a plan o
manage publicly-owned inlrastructure
for long-tcrm sustainability is also
welcome.

Knowledge and research
Increasing our understanding of
Alberta’s surface and groundwater
resources, and the processes that
sustain them, is key to effective water
management. - The Strategy promises,
among other measures, a new waler
research centre, a province-wide
assessment of surface and ground
water quality and quantity, and an
assessment of aquatic ecosystems. The
assessments proposed will Jead, within
10 years, to an understanding of
Alberta’s surface and ground watcr,
and aquatic ecosystems.

The success of these measures will
depend on very signilicant new
research funding from the provincial
government. It is also critical that the
federal government designate
increascd funds for waler research.
Current Ievels of government funding
for this type of research are inadequate
to address emerging water issues.”

The communication of research and
monitoring results to walcr
management decision-mmakers and the
public will be essential to the success
of Water For Life. The Strategy calls
for several positive actions on this
point, including the development of
onling resources and a provincial
centre for water information from
private and public sources.

{Continued on Page 2)
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{Provincial Water Strategy Promises Better Management. . continued from Page 1)

Partnerships

In a recent issue of News Brief, we reviewed the Alberta Government’s plan to
incorporate provincial, basin-level, and local watershed councils inte decision-making
about water management,’

The Provincial Water Advisory Council (PWAC) will be established in the spring of
2004 to identify emerging issues, set priorities for water research, and advise government
to ensure objectives are achieved. * The basin-level Watershed Planning and Advisory
Councils (WPAC) will be established for the Milk, Oldman, Bow, Red Deer, Battle,
North Saskatchewan, Cold Lake-Beaver River, and Lesser Slave Lake watcrsheds by
2007, WPACs for the Athabasca and Pcace watersheds will be established by 2010, The
WPACs will lead in water management planning, develop and promote best management
practices, report on the state of the watershed, and promole stewardship and educational
activities.

The Strategy provides that some members of the WPACs will be involved with the
Provincial Water Advisory Council. It is unclear, however, whether each WPAC will be
represented on the PWAC. It is also unclear what role existing basin-level water
management groups will have in the emerging WPACs. A fair and carefully designed
selection process will be important to build confidence in the WPACSs and to take
advantage of the experience and expertise of existing groups.

Alberta Environment has acknowledged the importance of imitial and continuing
government funding in the partnerships.” Adequatc funding for the councils and
watershed groups will be essential to ensuring a level playing field for participants, and to
building confidence in the partnerships.

Water conservation

The Strategy indicates that Alberta Environment will develop water conservation and
productivity plans for all sectors that use water. Actual water use will be monitored and
reported to ensure that objectives set out in the plans are met, The government will also
determine and report on the true value of water to the provincial economy, and evaluate
and implement economic instruments (which may include pricing). Finatly, an education
program will be established to raise awareness regarding water conservation.

There are no measures in the Strategy that will ensure a reduction in the amount of water
that is currently diverted from Alberta’s water bodies, The Strategy calls for efficiency
and productivity of water use to improve by 30% from 2005 levels by 2015, While a
worthy target, it is designed to prevent harm to the economy. It offers no real protection
to the environment, and canmot ensure that overall demands on our water resources are
sustainable. Only environmental measures, which are left to the provincial and basin
water councils, can ensure the needs of the environment are met.

The Strategy includes storage projects as a major component of meeting growing
demands for water, 1t is unfortunate that conservation is not stressed as the
environmentally-sound, cost effective solution to shortage tssues. Major dams and
reservoir construction, with their demonstrated harmful environmental effects, huge
costs, and uncertain benefits, should be tools of Iast resort.

Water allocation transfers

Alberta Environment plans to authorize water allocation transfers within all watersheds.
Under the Water Act, transfers are only possible where provided for in a Cabinet
approved water management plan or by Cabinet order.® The response to proposed
transfers in the Water For Life consultation was mixed.” While most responses were
favourable, many felt that transfers should be carefully restricted. A watershed approach
to management requires that watershed councils determine conditions under which
transfers should be available. Transfers should only be approved pursnant to
management plans.

{Continuad on Page 9]



Alberta Passes Class Proceedings Legislation

‘The Class Proceedings Act (the Act) was cnacted during the
Spring 2003 Legislative sittings, but has not vet been
proclaimed.’ Prior to the enactment of this legislation, the
only way to commence a ‘repiesentative’ action in Alberta
was under Rule 42 of the Alberta Rules of Court.” This Rulc
enablcs one or more persons having a conmon inlerest in an
intended action to su¢. However, the Rule provided little
guidance, was narrowly interpreted and cften challenged by
defendants.’

Somg of the barriers te commencing a class action in Alberta
prior to this new legislation were removed by the Supreme
Court of Canada in Western Canadian Shopping Centres Inc.
v. Dutton.” In that case the Court rccognized that
environmental issues and disputes are of a type that may lend
themsclhves (o litigation by way of class action. Tn delermining
whether a class action should proceed, the Court also
considered whether the actien serves judicial economy by
putting similar actions together; improves access to justice;
and ensures that potential wrongdoers do not avoid obligations
to the public. It further clarified the existing test to review .
class-certification crileria: the class must be capable of clear
definition; issues of facl or law must be common to all ¢lass
members; Success on a conumen issue means success for all;
and tlze representative plaintiff adequately represents the
class.”

Law reform

The Alberta Law Reform Institute {ALR1) recommended in
2000 that the Alberta government introduce class action
legislation. It suggested that the model put forward by the
Uniform Law Conference of Canada (ULCC) for a Class
Proceedings Act be adopted. The Act does follow many of the
28 recommendations suggested in the ALRT Final Repost.” and
is similar to the B.C. Class Proceedings Act.” Ttincludes
sections determining certification requirements for the class
and any subclass members (subclass members have a claim
that raiscs common issues nol sharced by all ¢lass members);
determining common issucs for a class; allowing for opting
into an action if a person is not a resident; opting out of a
proceeding; requiring court approval for fee agreements and
settlement agreements; and establishing the appeals process.

Costs

One major difference between the proposcd ULCC legislation,
the B.C. [cpislation, and the Act is the awarding of costs. The
ULCC rccommencded that class members, other than the
person appointed as representative plaintiff for the class, not
be held liable to pay costs except with respect to determination
of their own individual claims. This appreach has been used
generally where there exists or is contemplation of a litigation
fund to assist the representative plaintiff in paying for
expenses in a class action suit, including any costs that may be
awarded against him or her. The B.C. legislatioa adopted a
‘no costs” rule which presumes that costs will not be awarded
lo any party unlcss there has been frivolous, vexatious or
abusive conduct. The ALRI recommended that the B.C.
approach be followed.

Alberta, however, did not follow any of the recommended
approaches. The Act provides that the Court may award costs
as per the Rules of Court, (hereby providing no protection
from cost liability for any of the parties Lo a class action
proceeding. In a newspaper article, the Alberta government
suggests that the legislation sets a ‘higher standard’ where all
parties in the action would be prepared to share the costs if
awarded against the representative plaintiff. This way it may
be hoping 10 keep the number of class actions to a minimum.
The article goes on to say that a review can be conducted if the
Act is not found to be sufficicnt to give people access to the
courts.® 1t has also been suggesied that representative
plaintiffs may have a small chance in the Court of Appeal to
argue setting aside a costs award against them on the basis of
public interest.”

Opting in and out

The Act does follow the recomnmendation of the ALRI and the

ULCC and. similar to the B.C. lggislation, provides for an
‘opting in’ clause to a person whe is not an Alberta resident
but wishes to join the class action. The court has the authority
o deteninine at any time whether a person is a class member
or subclass member. The Act also provides for ‘opting out’ as
a class member, but once the court has certified a proceeding,
leave of the court is required to opt out.

Contingency fees

The Act speaks only 10 court approval of contingency fee
agreements with a representative plaintiff, not to morc gencral
fee agreement arrangenients as is provided in the B.C.
legislation and the ULCC proposal. The ALRI
recommendations discussed agreements respecting fecs
generally, and review of such agreements. The Act is not
clear on whether court approval is needed for fee agreements
other than contingencies. .

Context for environmental litigation

One thing a representative plaintiff may want to consider is
whether the matter would be better commenced by individual
action rather than as a class proceeding. This will depend on
factors including the evidence that a person may want to
present, such as individual health or environmental concerns;
if he or she has ether issucs not shared by all members of the
class: and the damages sought.

Other things to consider are the outcomes wanted by members
of the class. An individual may be looking for a different
cutcome than the rest of the group, and therefore may prefer to
proceed as an individual. With the potential for costs to be
awarded against representative plaintiffs and ne litigation fund
contemplated, there may not be much of a change in the
number of class actions commenced in Alberta as a result of
the new legislation, environmental or otherwise.

(Continuad on Page 10
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In the Legislature...

Federal Legislation

With the cxception of subsection 1(2)
and section 32, Ar Act to amend the
Canadian Environmental Assessment Act
came into force on October 30, 2003,
The Act received Royal Assent on June
11, 2003,

Northwest Territories
Legislation

Bill 22, the Waste Recavery and
Reduction Act, passed third rcading on
October 9, 2003, and rcceived Royal
Assent on October 10, 2003, The
legislation allows the Territorial
Government to establish programs to
recover, recycle, and reuse waste
matcrials in NWT communities. The
legislation also allows the Conunissioner
in Exccutive Council to prohibit the sale
and distribution of certain materials that
are detrimental (o the environment.

British Columbia Legislation
Changes in the province’s envirommngenial
legislation, all of which reccived Royal
Assent on October 23, 2003, include:

s Bill 53, the Integrafed Pest
Management Aet,

e Bill 37, the Fnvironmental
Management dct,

o Bill 69, the Forest and Range
Practices Amendment Act, 2003, and

e Bill 73, the Sustainable Resource
Management Statutes Amendment
Act, 2003

Bill 88, the Private Managed Forest
Land Act was introduced on October 29,
2003, passed third reading on November
6, 2003, and received Royal Assent on
November 17, 2003. The Bill establishes
a Privatc Managed Forest Land Council,
and addresscs forcst management and
compliance and enforcement on private
managed forest land.

Federal Regulations

Two Regulations pursuant to the
Cuanadian Environmental Proteciion Act,
1999 are in force as of September 23,
2003. These are the Regulations

Amending the Benzene in Gasoline

Kegulations and with the exception of
sections 7 and 8, Regulations Amending
the Sulphur in Gasoline Regulations.

In Progress

Cases and Enforcement Action...

A British Columbia Provincial Court Judge sentenced Pacific Fibre Lid. to a
total fine of $135,000 aficr the Company pled guilty to depositing a deletcrious
substance into a place where it entered into waters frequented by fish in
conlravention of §,36(3) of the federal Fisheries Act. The sentence consists of a
fine of $500 on each of two counts and the deposit of $14,000 to be used for
salmon enhancement on the Sunshine Coast.

In another decision from British Columbia Provincial Couri, Omega Farms of
Abbotsford and a custom manure hauler and spreader were fined a total of
$13,000 after pleading guilty to illegal discharge of manure. The fine was
assessed under the Waste Management Act following an incident where the
manure impacted ncarby watercourses. The fine allocated $10,000 to the
Habitat Conservation Trust Fund.

An Alberta Provincial Court Judge in Cochrane assesscd penaltics against
Canadian 88 Encrgy Corp. alter the Company pled guilty to charges under both
provincial and federal legislation. A penalty of $78,000 was assessed for the
release of a substance in an amount that causes or may cause a significant
adversc cffect, contrary 10 $.98(2) of the Favironmenial Protection and
Enhancement Act. Of the penalty, $67,500 is to be paid inlo the Environment
Canada Environmental Damages Fund to be used in a Creative Sentencing
Order. The Company also pled guilty 1o a charge that it unlawfully deposited or
permitted the depesit of a deletcrious substance in water frequented by fish, an
offence under 5.36(3) of the federal Fisheries Act. A penalty of $76,650 was
assessed, with $67,500 of this to be paid into the Environment Canada
Environmental Damages Fund fo carry out further conditions of the order under
5.79.2 of the Fisheries Act.

A Provincial Court Judge in Winnipeg fined Ever Spring Orchid Nurscry
(Manitoba) Ltd. a total of $15,000 for illegally importing endangered orchids
into Canada, in violation of the Wild Animal and Plant Protection and
Regulation of International and Interprovincial Trade 4et (WAPPRIITA) and
the Customs Act. A portion of the finc is designated for the Friends of the
Conservatory 10 build an cducational display at the Assiniboine Park Plant
Conservatory to housc the scized orchids.

Alberta Environment tssued an administrative penalty under the Eavironmental
Protection and Enftancement Act 10 Western Acrial Applications Ltd. of the
Municipal District of Northern Lights No. 22. The $6,000 penalty was assessed
further to s.11 of the Pesticide (Ministerial) Regulation for failing to record the
required information by the end of the day on which the pesticide was used or
applied, and for failing to apply a herbicide as required by the label for that
herbicide and which did not create observable impact within five metres of an
open body of water.

B Dolores Noga
Information Sewvices Coordinator
Environmental Law Centre

n Progress reports on selected environmental activity of the government, courts
and tribunals. A more complete report on these matters can be obtained by
subscribing to Yhe Regulatory Review, a monthly subscription report prepared

by the Environmental Law Centre. To subscribe or obtain further information
call (780) 424-5099 or visit our website at <http:/www.glc.ab.ca>.




Multi-stakeholder Initiative Proposes Emission Framework for
Alberta’s Electricity Sector

The Clean Adr Strategic Alliance (CASA), a multi-stakeholder
organization dealing with air quality strategy in Alberta,
recently completed a two year initiative to propose an air
quality management regime that could be applied to Alberta’s
electricity generation sector post — 20035, The process was
carried out by the Electricity Project Team (EPT), a group of
about 30 people consisting of industry; municipalities;
provincial and federal government; and non-government
representatives. The EPT bloomed into nine working
subgroups that held over 100 meetings, and produced a final
report Lhat proposed 71 recommendations to the CASA Board
of Directors in November 2003. The CASA Board accepted
the recommendations for presentation to the Minister of
Environment.

EPT Scope and focus

When the teamn initially formed, determining the Terms of
Reference was the first priority. CASA uses a consensus
process for decision-making that encourages parties to find
agreement on matters, If any decisions are ‘blocked’, the team
has to find a way to rework the issue until all arc in agreement.
The EPT’s objectives were to recommend strategies to
improve the air emissions performance of Alberta’s electricity
generation sector, reflecting CASA’s goals for air quality,
which are to: 1} protect the environment, 2) optimize
economic performance and efficiency, and 3) seek continuous
improvement.

The EPT determined that it would focus on five priority
substances: mercury, nitrogen oxides (Nox), sulpher dioxide
{80;), particulate matter and greenhouse gases. In addition,
work was undertaken to screen a number of additional
substances that may provide what was called a ‘co-benefit,’ in
terms of reducing emissions of other substances associated
with fossil fucl combustion, as well as additional substances of
concern that may need to be addressed sometime in the future,

Public involvement

Alberta Environment requested that the public be provided an
opportuinity to participate in development of the final
recommendations. As a result, the EPT established a public
consultation working group to develop and implement a public
consultation program. The result was a three phase program,
with 11 public meetings attended by about 350 people overall,
The audience was mainly largeted to citizens who lived in the
vicinity of coal-fired power plants. The objective of the
consultation process was to provide information, gather input
from citizens, and incorporate their concerns into the
management framework recommendations. Discussions al the
meetings involved numerous areas for consideration including
renewable and alternative encrgy, energy efficicncy and
conservation; emissions trading; enussions reduction; best
available technology cconomically achievable (BATEA);
greenhouse gases; hotspots; grandfathering of existing and
transitional plants, and meonitoring and enforcement,

An important aspect of the EPT process was the identification
and recommendation of the public right to notice and
opportunities to review, comment or participate in numerous
activities. These included development of the air emissions
trading regime; development of guidelines and standards for
the electricity generating sector; review of sectoral or other
agreements regarding greenhouse gases and other substances;
access to information regarding inter-governmental
agreements; a public review component of any monitoring and
enforcement reform; and ensuring that a transparent process is
in place that includes ready and timely access to information
from the clectricity sector that is not subject (o proprietary or
confidentiality claims. The non-government stakcholders
supporied a recommendation for consideration of
environmental justice principles, including a review of the
precautionary principle in the environmental decision-making
and implementation processes for the new emissions
management regime.

Recommendations

Final recommendations of the EPT propose an crnissions
reduction period for existing facilities from 2010 to 2025
when the facilities are at the end of their production life. Afier
2020, reductions will occur through a combination of
shutdowns and techinofogy control upgrades. The existence of
power purchase agreements between generators and buyers
precludes carlier emission reductions for existing plants. All
new coal and gas-fired generation units will be subject to new
BATEA-based emission standards for SO;, NOx, particulate
maltter, and mercury as of January 2006. Emission reductions
expected by 2025 are 46% below 2003 levels for SO-, 32%
below 2003 levels for NOx, and 51% below 2003 fevels for
particulate matter, Mercury emissions are expected to be
reduced 50% below 2003 levels by the end of 2010.

[Centinued on Page 10
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Case Notes

Clearer Picture Developing for Successful Costs Claims Before EAB
Costs Decision: Imperial Oil and Devon Estates (8 September 2003) Appeal No. 01-062-CD (Alberta E.AB.)

A recent decision of the Environmental Appeal Board
(EAB) dealing with costs is the latest in a line of more
liberal Board costs determinations, Early costs decisions
by the Board consistently declined to grant costs to
applicants, but the past few years have secn the EAB
make a number of costs awards.

Background

This costs decision arises out of the lengthy proceedings
before the EAB in relation to an envirommnentat
protection order issued to Imperial Oil (Imperial} and
Devon Estates (Devon), The order directed assessment
and remediation of a residential subdivision in Calgary
contaminated with hydrocarbons and lead from long-
terr operations by Imperial predating the residential
development. Proceedings before the EAB included
determination of a number of preliminary issucs, five
days of hearings and participation by a range of parties,
such as the City of Calgary, a committee of subdivision
residents (the Committee), the Calgary Health Region
and a property development company. Following
completion of the hearings, the EAB issued a report and
recommendations that the Minister of Environment
uphold the order. The Minister did so, differing with the
EAB’s recomniendation on two points.

Each of these parties referred to above (other than
Imperial and Devon) submitted costs requests to the
EAB. The Board awarded partial costs to the City and
the Committee. It declined to grant costs to the Calgary
Health Region. The property development company
withdrew its costs request prior to the EAB's
determination of the requests.

General principles

This decision sets out some gencral principles commonly
used by the EAB in making costs determinations,
Primary among these are underlying elements
consistently applied by the EAB — emphasis on the
purposes of the Environmental Protection and
Enhancement Act.! particularly the shared responsibility
of all Albertans for enviromnental protection,” and
requircments that costs be directly related 1o matters in
notices of appeal and preparation and presentation of a
party’s submission.’

The proceedings leading up to this costs decision were
particularly contentious and the submissions on the costs
requests included claims for solicitor-client costs and
arguments that costs shonld be used as punitive or
compensatory tools. The EAB reiterated its standard
position that it is not bound by the “loser-pays™ costs
principles that apply in litigation matters before the
courts, and went on to indicate that success or failure on
a particular issue of an appeal would not be
determinative of an award of costs.* It also rejected the
usc of costs to compensate or punish parties, preferring
an approach of rewarding parties for assisting,
contributing substantially to appeals and furthering the
purposes of the legislation.” The EAB also reiterated its
long-standing position that costs should not be awarded
against the Director unless there are exceptional
circumstances, giving the Director protection where
acting in good faith in carrying out statutory duties.”

Costs — Calgary Health Region .
The Calgary Health Region (CHR) was onc of the parties
that requested an award of costs in rclation Lo its
participation in the proceedings. The EAB took a
somewhat nove! approach in declining to award costs to
the CHR. Tt indicated that the CHR’s participation
occurred within the scope of its statutory mandate under
the Public Health Act to protect the health of citizens and
classed the CHR as being in a similar position as the
Director. Given that position, the EAB stated that the
CHR would be protected from awards of costs against it
as long as it participated in good faith and in pursuit of
its statutory duties and that it would also not be awarded
costs where it participates in an appeal as part of its
statutory duties.” This position is mildly surprising given
that none of the parties to the appeal argued that costs
should be assessed against the CHR. '

Legal costs

The requests of each of the other parties claiming costs
were composed chicfly of legal fees. Ultimatcly, the
EAB awarded costs to both the City and the Committee
to cover a portion of each party’s legal expenses, In
making these determinations, the EAB carried out a
detailed review of the legal fees and disbursements
claimed. '

{Continued an Page 7)



{Clearer Picture Developing for Successful Costs. . .Continued from Page &)

As part of this review, the EAB considered the number of hours spent by counsel on both the hearing and
preparation and compared the amount of time claimed as between counsel for the various parties. Where the
munber of hours spent were not explicitly set out in the costs claim, the EAB camried out its own calculations
based on figures available in the claim or reasonable estimates. In setting an amount for legal fees, the EARB does
not automatically apply the counsel’s billing rate, but instcad makes usc of the provincial government’s tariff of
fees for hiring outside counsel. Contribution by counsel to the conduct and substance of the proceedings is also a
significant determinant in the ultimate award of legal costs.

In this matter, the EAB also made certain determinations regarding disbursements that will be of interest to parties
participating in appeals and their counsel. The City of Calgary hircd Edmonton connsel to represent it in this
matter and claimed various costs refated to having counsel from another city, including travel, hotel, and meals.
The EAB indicated that it would not allow those costs as part of the award.® The disbursements submitted by two
parties also included expenses for on-line legal searches, which are comumon tools used by many lawyers. The
EAB declined to include those expenses as part of the costs, likening them to charging a client for the use of a law
firm’s library.”

Summing up

While the EAB appears to be more inclined to make costs awards than it was in the past, it still applies a number
of limits on what will be granted. Claimants who have presented as one group or large cohesive organizations
appear to have the best opportunities to succeed in recovering a portion of their costs, while activity proponenis
and regulatory or quasi-governmental bodies have little chance of doing so. Parties seeking awards {or legal costs
are well served to be as specific as possible regarding their claims by setting out hours and charge rates of their
counsel and highlighting those points where they feel they made a significant contribution to the proceedings. -

B Cindy Chiasson
Executive Director
Environmental Law Centre

! R.5.A 2000, ¢ E-12.

fhid,, s 2(f).

Envirgnmental Appeal Roard Regidarion, Alta, Reg, 114/93, 5, 18(2).

Costs Decision: Imperial OF and Devon Estates (8 September 2003) Appeal No. 0F-062-CD0 [(Alberts E.A B ) sl para. 69,
Ihid,, para. 60,

Ibid, para. 126,

Thid., para. 82,

Ihid., para. 122

Thid , paras. 9% and 122
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Action Update

Alberta Environment Reviews Contaminated Sites Legislation

Alberta Environment recently established a multi-stakeholder
advisory committee, the Contaminated Sites Stakeholder
Advisory Committee (CSSAC), to review the province's
contaminated sitcs legislation and make recommendations on
any possible changes to that legislation. Contaminated sites in
Alberta are currently regulated under the Environmental
Protection and Enhancement Act (EPEA).! Two main
regulatory options are availablc under EPEA; provisions
dealing with substance releases {which is Alberia
Environment’s preferred option)” and designation of
contaminated sitcs, which has rarely been used.® As discussed
in previous issues of News Brief, lack of clarity regarding
regulatory tools for remediation of contamination has resulted
in ongoing disputes and litigation about contaminated sitcs
over EPEA’s ten-year history.*

The CSSAC has 17 members, representing the following
organizations:

s  Alberta Association of Municipal Districts and
Courties;

Alberta Energy and Ultililics Board,

Alberta Environment,

Alberta Environnental Network,

Alberta Farmer’s Advocate!

Alberta Finance;

Alberta Municipal Affairs;

Alberta Real Estate Association;

Alberta Urban Municipalities Association;
Canadian Association of Pctrolcum Producers;
Canadian Chemical Producers Association;

# Canadian Petroleum Products Institute; and

« Environmental Law Centre.

Meetings began in October 2003, with a target (o submit a
report and recommendations to the Minister of Environment
by the end of March 2004. The Minister has indicated that
legislative change will be considered if recommended by the
CSSAC. Issues raised thus far in committee meetings include:

s Historical contamination and retrospective liability;

* Liabikity and remediation related to changes in
remediation criteria;

» Circumstances in which particular regulatory tools
are used to deal with contamination;

¢ Broad liability matters, including persons responsible
and allocation of liability; and

s  Means for documenting and providing notice of site
conditions.

Issucs ol particular interest to the Environmental Law Centre
are clarity regarding choices of regulatory tools, and public
accessibility of information related to contaminated sites.

As part of its deliberations, the CSSAC will review a report
being prepared by the Environmental Law Centre, a
comparalive analysis of regulatory approaches to
contaminated land management in selected jurisdictions in
Canada, the United States and Europe.

While Alberta Environment has indicated that it felt that a
review of contaminated sites legislation was merited given
EPEA’s tenth anniversary, other factors have likely
contributed to the review decision. Alberta municipalities
have been lobbying the province to revisit contaminated land
legtslation and policy, particularly in relation to brownfield
development.’ At the national level, the National Round
Table on the Environment and the Economy has investigated
brownfield redevelopment issucs and policy for a number of
years, and is currently making presentations across Canada on
brownficld redevelopment and other municipal issues.®

Other Canadian jurisdictions have made recent changes to
their contaminated sites legislation and policy. In 2001,
Ontario passed the Brownfields Statute Law Amendment Act,
200},? which modified various statutes and added new
provisions to the Environmental Protection Act (o facilitale
brownfield development.® Quebec amended its Environment
Quality Act in 2002 to incorporate new provisions dealing
with contaminated land and brownfield redevelopment.” In
October 2003, British Columbia passed the new
Environmental Management Act,'® which includes
contaminated lands provisions and replaces the previous
legislation set out in the Waste AManagement Act.”!

The CSSAC faces a formidable task, given the timeline set for
it. Ttis possible that the committec’s work may continue past
the March 2004 deadline, but it is unlikely that significant
additional time will be given, with a provincial election
expected to be called within the next year to year and a half,

n Cindy Chiasson
Executive Director
Environmental Law Centre

PR3 A 2000, ¢ E-12
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Ibid., Parl 5, Division 2.

See Cindy Chissson, *Regulatory Reform Needad for Contaminated Sites™ fnvirormental Law
Centrs News Brief 18:3 (2003} 1 and “Directivn Meeded for Regulatory Retnediation of
Contaminaticin™ Envirorments! Law Centre News Brief 17.3(2002) 1.

Alberta Lithan Municipalitics Association, Resolution No. A-5, Bravwnfivlds Redevetopment
Legisletive Review {2001).

Bee the Mational Round Table on the Enviconment and the Economy 's website at

~http-fwww nrtee-tmee ca> fior further infonmation on its current series of presentations. The
mest fecent report issued by the National Round Table on browntield redevelopment is (feaning
up the Past, Building the Fumre: A Netione! £ field Redevelop Strategy for Canada
{Dttawa: Natiomal Reund Table on the Environment and the Feonovy, 2003}, which is availab)e
on the National Round Tuble's website.
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Environmental Law Centre

Donors - 2002

The Environmental Law Centre extends its
gratiide to those individuals, companies and
foundations that made a financial contribution
to support the Centre's operations in 2002,

The availability of transfers is likely 10 result in more efficient use of water.
However, making unused amounts of licensed water available for usc by
another party will not reduce overall water use. To the contrary, transfers are
likelv to increase the everall amount ol water diverted.

They are:

BENEFACTORS - $5,000 +°

Alberta Law Foundation
Diow Chemical Canada Inc.

PATRONS $2,500 - 54,959

Fraser Milner Casgrain
Imperial Ol Linuted
Lusear Ltd.
Petro-Canada

TELUS

PARTNERS $1,600 - 2,498

Alberta Pacific Forest Industries Inc
Canadian Hydro Bevelopers, Inc.
Tudith Hanehury, ©.C.

McLennan Ross

Nexen lne.

Suncor Enerpy Inc.

Syncrude Canada Ltd.

ASSOCIATES $500 - $999

Grarry Appelt

City of Edmonton — Asset Management & Public Works

Davis & Company
Lorne Fitch

Br. David Ho

Ronald Kruhlak
Iaclaggart Third Fund
Jan Taylor

Dennis Thomas, 1.0,
Domna Tingley

FRIENDS $250 - $498

ATCO Led.

Ackroyd Prasta, Haoth & Day
Beresh Depoe Cunningham
Chery] Bradley

Chevron Canada Resources
Cindy Chiasson

Keith Ferguson

Alastar B Lucas

Letha MacLachlan

hichael L.]. hdorin, .0
Chff Wallis

CONTRIBUTORS $125 - $249

Anenymous

Uity of 8t. Alhert

Envoe Management Lid,
Arlene Kwasniak

Debra Lindskoog

Frank Liszozak

Natwre Conservancy of Canada
Clitton D. O'Brien

Red Deer River Waturalists Society
Dr. Mary Richardson

Shores Belal Jardine
Valentine Volva

UP TO §126

Lionet Allingham
Brownlee Fryett
‘Thomas Dickson
131, Mary Gritfiths
Martin Egnasiak
Thomasine Frwin
Tennifer Savill

Conclusions

Water For Life addresses an issuc that is already a reality in southern Alberta:
increased demand from agriculture, industry and population growth, combined
with a warming climate, has and will continue to result in water shortages.
The Strategy sets out many usclul and concrete steps to involve the public in
water management, promote conservation, ensure sufficient flow for aguatic
habitat, and ensurc our watcr is safe to drink.

However, the problems facing our walcr resources are much broader. Land
uses, including ferestry and urban expansion, are compromising natural
filtration processcs and degrading both aquatic cnvironments and drinking
walcr sources. Non-point source pollution from municipalities and agriculture
also threaten water quality. The Strategy provides no direction on these
pressing issues.

QOur province is in real need of minimum, enforceable standards for protecting
surface and ground water qualily and the aquatic environment from increased
pressures and demands. The government must also be directly accountable
for ensuring (hese standards are enforced. Once these standards arc in place,
the watcr councils, watershed groups and the government can usclully roll up
their sleeves to the task of ensuring our water is effectively managed.

E James Mallet
Staff Counsel
Environmental Law Centre

(Edmonten, Alberta Environment, 2003). This decumsant is available on Alberta Environment's Water For Lile websile at
<hittp:fwww waterforlife pov.ab.cas.

i noled Alberta wrater tesearchar states that provineis] spending on environmental research decrcased mors than 50%
between 1990 and 1999; see Duvid Schindler, “Mountain Water: Lifeblood of the Praires™, in Bemadetts MeDonald and
Douglas Jehl, eds., Fhose Wuter 12 i1 (Washingron, 0.C. National Geographic Socisty, 2003} al 174,

James Maller, “Traft Provineial Water Strategy Stresses Partnerships” Exvironmental Law Centre News Brief 15:2
(20031,

Telephane sonversation with Beverly Yee, Diractor, Envitonmental Parmerships and Education Branch, Alberta
Envircnment (20 November 20033,

Camment of Lome Taylor, Minister of Environment, w0 Canwdian Bar Association, Nortbern Allrerts Envirenmental Las
Section (23 Qetober 24133,

i Hater det, REA 2000, ¢. W-3, 5. 81{T)(a).

Hater For Life: Stimmary of Consuitntion Results (Edmonton: Albarta Environment, 20023 at 17-18.
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{Alberta Passes Class Proceedings Legislation, . .continued from Page 3)

Further material on this subject can be found in the conference
proceedings on class actions hosted by the Legal Education
Society of Alberta.'”

B Keri Barringer
Staff Counsel
Ernvironmental Law Centre

! S.A 2003, cC-16.5.

Alberte Rudes of Cowrt, Alt. Reg, 390768 95 amended.

Gavin 8, Fitch, “Environmental Class Actions in Alberta™ (Paper presented at the Canadian

sttt Confersnee What's New in Environmental Law and Regulation in Alberta, T-8 October

2002 funpublished}. .

4 [2001] S.C.R, 534,

: Ibid.

¢ Alberta Law Reform Institute, Clusy detions, Finel Raport Mo, 85 (Edmonton: Alberta [Law
Reform [nstimre, 2009).

? REB.C 1996, c. 50,

8 Tomm Barrett, “Mew Bitl Will Stifle Access to Justice: Lawyers” Edmonton Soural (7 March

2003,

Clint . Dwwken, “Costs in Representative and Class Actions “The Big Chill” (Paper presented

at the |.agal Education Society of Aherta Confirerics on Class Proceedings: Bill 25, 17 June

2003

e CfaszP,— igs: Bilf 25, F ding
Education Society of Atherta, 2003).

af @ Sentinar Held June 17, 2003 (Edronton. Legal

The Environmental Law Centre would like to thank the
following people who generously donated their time and
expertisc by contributing articles to the News Briefin 2003:
Cerbin D. Devlin, McLennan Ross LLLP

Gavin Fitch, Rooney Prentice

Lynda Jenkins, Envirommental Prosccutor, Special Prosecutions,
Albcrta Justice

Arlene Kwasniak, Assistant Professor of Law, Faculty of Law,
University of Calgary

Susan McRory, Environmental Coordinator, Special
Prosecutions, Alberta Justice

{Multi-stakeholder Initiative Proposes. . .continued from Page 5)

The non-government stakeholders from the EPT support the
introduction of a multi-stakeholder review every five years
that will assess the performance of the framework, review
BATEA emissions limits, and consider if conlinuous
improvement is evident with co-benefits occurring from the
priority substance management. Other elements of the
framework supporied by the non-government stakcholders
include: establishment of multi-stakeholder committees for
ongoing support of encrgy efficiency and energy conscrvation
initiatives; support for the provincial government’s 3,5%
renewable cnergy target; support for ‘hot-spot” reviews to
provide a forum for addressing localized community health
and environmental impacts from power plants, anatysis of
environmendal, economic and health issues as part of any
plans for addressing impacts; taking the reconunended
mercury reductions to the Canada Wide Standards table for
action; and support for the public review of proposed new
rules and regulations, procedures and accountability structures
for monitoring and enforcement of the new management
framework for the electricity sector.

The full Emission Management Framework for the Alberta
Electricity Sector, including recommendations, is available on
the CASA website at <http://www.casahome.org>, or by
telephoning (780) 427-9793. A legal review of the public’s
rights and obligations regarding transparency, public
participation, right te comment, and accountability is also
available through the CASA wcbsite or by telephoning the
CASA office.

W Keri Barringcr
Staff Counsel
Environmental Law Centre

The Staff of the Emvironmental Law Centre extend sincere
wishes to all our readers for a joyous holiday season and 2

safe and prosperous New Year.



Practical Stuff

By Cindy Chiasson, Envirommental Law Centre

Water Systems Shift to EPEA Codes of Practice

Effective October 1, 2003, regulatory .

changes under the Environmental
Protection and Enhancement Act
(EPEA) have shifted the following
types of operations from site-specific
approvals to registrations under
generic codes of practice:

¢ Wastewater systems that
use a wastewater lagoon as
the means of treatment
{Cade of Practice for
Wastewater Systems Using
a Wastewater Lagoon},

s Wastewalter collection
systems that discharge into
a wastewater system
authorized under EPEA
(Code of Practice for
Wastewater Systems
Consisting Solely of o
Wastewater Collection
Systemy);

s  Waterworks systems that
use as a source groundwater
that does not require
treatment (Code of Practice
Jor Waterworks Systems
Using High Quality
Groundwater), and

»  Waterworks sysicms that
only distribute potable
water from a watcrworks
system authorized under
EPEA (Code of Practice for
a Waterworks Svstem
Consisting Solely for a
Water Distribution System).

The first two Codes of Practice
mentioned above are madc and given
effect under the Wastewater and
Storm Drainage Regulation (Alta.
Reg. 119/93); the other two Codes of
Practice arc made and given effect
under the EFrvironmental Protection
and Enhancement (Miscellaneous)
Reguiation (Alla. Reg. 118/93).

Major Differences

There are various differences
between operating under an approval
and a registration pursuant to a Code
of Practice. While registration under
a Code of Practice requires an
application to Alberia Environment,
the information to be supplied is not
as extensive and there are no
pravisions for public notice of the
application or for statements of
conceri.  As well, applicants cannot
appeal the Director’s refusal to issue
a registration.

Operators of systems regulated under
a registration are required 10 comply
with a generic Codc of Practice
intended to apply to all relevant
facilities, with no variation for site-
specific considerations, as would be
found under an approval, Codes of
Practice are fairly prescriptive with
respect to matters such as design,
construction, operations, monitoring,
reclamation, reporting and record
keeping,

It is in relation to reporting and
record keeping that operators will
notice some of the most significant
differences as compared (o
approvals. While reporling
frequency may be similar (usually
contraventions, annual and monthly
reports), operations under the
wasicwater-related Codes of Practice
are not required to provide monthly
reports, and none of the repotts
provided to Alberta Environment
under any of these new Codes of
Practice are required to be publicly
disclosed under EPEA. As well,
operators subject to the Codes of
Practice need not submit operational,
monitoring or other records to
Alberta Envirommngnt, but are instead
required Lo maintain these records
and make them available to Alberta
Environment upon request,

Again, these records are not publicly
accessible unless required by
regulation made under EPEA;
currently no such requircments

apply.

Transitions

Operators of facilities subject to
these new Codes of Practice are not
immediately required to comply with
those requirements. Transitional
provisions in both the Wastewater
and Storm Drainage Regulation (5.
3.2) and the Environmental
Protection and Enhancement
(Miscellaneous) Regulation (s, 8.1)
provide for operators of affected
facilitics to comply with their
existing approvals until such time as
they are given written notice by the
Director that the relevant Code of
Practicc applies to their operations.

Approvals for waterworks systems
subject to either the Code of Practice
Jor Waterworks Systems Using High
Quality Groundwater or the Code of
Practice for Waterworks Systems
Consisting Solely of a Water
Distribution System have been
deemed to be registrations without
expiry dates (pursnant to s. 8.2,
Environmental Protection and
Enhancement (Miscellaneous)
Regulation). There are no similar
decming provisiens for approvals for
wastewater systems subject to either
the Code of Practice for Wastewater
Systems Using a Wastewater Lagoon
or the Code of Practice for
Wastewater Systems Consisting
Solely of a Wastewater Collection
Systern. As a consequence, operalors
of those facilitics must apply for
registrations upon expiry of their
current approvals.
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Dear Staff Counsel:

What disposal and recycling
options exist for houschold
batteries?

The most commonly used houschold
batteries are alkalines. Other types
ef disposable baiteries include
carbon zinc, and zinc chloride.
Small amounts of mercury were
used at one time as an additive in
alkaline and zinc carbon batteries to
suppress formation of inicrnal gases
and to prevent leakage. New
technologics have eliminated the
need for mercury with the exception
of button cells since 1996.
Unflortunately, environmentally
benclicial and cost elfective
recyeling technologies are not
readily available in Canada for
household batterics.

Household batteries arc not listed as
common household hazardous waste
under Alberta Environmemt’s Action
on Waste Program. They are not
regulated, nor are they classed as
hazardous waste. They can be
disposed ol in the regular trash (o go
to the landfill, A voluntary program
exists {or disposal of recyclable
batterics, but currently there is no
requircment for municipalitics o
separate disposable from recyclable
batteries.

Somc possible reasons why
recveling of household batterics may
not be considered practical by
decision makers arc; low foxicity of
battery materials (c.g. steel, zinc,
and mangancse), transportation costs
and contribution to greenhouse
gases, minimal value of any metals
recovered from recycling, and costs
10 dispose of the waste. 1f you
would like to explore the need to
recycie household batteries further
vou could write or call Alberta
Environment talk to vour MLA, or
consider becoming an active
member of the Recvcling Councii of
Alberia (RCA).

Several options exist if you wish to
find potcntial places to dispose of
heuschold batteries:

» Contact the Alberta Recycling
Information Linc at 1-800-463-
6326 for listings of companies that
will accept disposable batteries.

e Contact Pollution Prevention,
Alberta Enviromment at (780) 422-
2009 or contact Alberta
Environment Action on Waste at
(7807 422-2110.

¢ ToxCo Waste Management Ltd. in
Trail, B.C. provides battery
recycling services at a cost of
$2.20/kg, based on gross weight,

s Contact the National Electrical
Manufacturers Association
(NEMA) for a list of companics in
the U.S. and Canada that collect,
recycle, or treat used batterics at
<www.nema.org> or phone (703}
841-3200,

+ Contact the RCA at <www.recycle.
ab.ca> or phone (403) 843-6563.

Prepared by:
Keri Barringer
Staff Counsel

Dear Staff Counsel:

I run a small food processing piant
in centiral Alberta. Tunderstand
there have been changes to the
rules affecting my operation. What
are the changes, who de they affect,
and who is responsible for the new
rules?

Ag ol October 1, 2003, Alberta
Environment is no longer directly
regulating small fish processing
plants, smali vegetable processing
plants, small meat and poultry
processing plants, or fish farms.

Formerly, these facilities required a
registration from Alberta
Environment, and were required to
comply with Codes of Practice under
the Environmental Protection and
FEnhancement Act (EPEA). The
Codes of Practice scl out enlorceable
restrictions on (he handling of wastes
and wastewaler from these plants.

Alberta Agriculture, Food and Rural
Development (AFRD) now assunies
responsibility for monitoring thesc
plants for environmental
performance. Alberla Environment
will not be involved unless an
incident or ongoing problem causes
or has the potential to cause an
adverse effect on the environment. In
such a case, Alberta Environment
may take cnforcement action under
EPEA or the Waste Conirol
Regulation.

Facilities that meet the definition of
“meat plant” under the Activities
Designation Regulation will conlinue
to require an approval from Alberia
Environment.

Limited resources made it impractical
for Alberta Environmeni to
administer registrations and monitor
compliance with the Codes of
Practice. Alberta Environment’s
positicn is that the changes described
above will create cfficicncics by
incorporating additional
environmental performance checks
into AFRD’s current monitoring
system for smaller facilities.

Alberta Environment indicates that
the elimination of the Codes of
Practice will not result in significant
changes for operators of these
facilitics. The Department’s focus
will be on educating operators and
providing information regarding
proper handling of wastes and
wastewater.

Prepared by:
James Mallet
Staff Counsel

Ask Staff Counsel is based on actual
inquiries made to Centre stqff” We nvite
you to send us your vequests for
informaltion o/o Editor, Ask Staff Counsel,
or by e-mail at elei@elc.ab.ca. We
caution that although we make every
effort 1o ensure the accuracy and
timeliness of staff vesponses, the
responses are necessarily of a general
nature. We urge our readers, and those
relying on our veaders, fo seek specific
acdvice on matters of concern and not Lo
rely solely on the information in this
publication.

Alberta LAW
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