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Provincial Regulation of Confined
Feeding Operations

Introduction

Afier ycars of stakcholder meetings, the
provincial governunent finally has moved
to regulate intensive livestock operations,
(now called “confined fecding
operations™, or “CFQ0s”) through
amendments to the Agriciliural
Operations and Practices Act {(AQOPA)
(8.A. ¢. A-7.7) and complementing
regulations. The Natural Resources
Censervation Board (NRCB) wili
administer the new rules. They invelve a
permitiing process under AOPA,
regulatory standards and an interpretation
of the AOPA nuisance action shicld. The
new rules come into effect in January,
2002,

AQPA’s statutory authorizations
and regulatory standards

The amendmenis introduce two levels of
statutory authorizations: approvals and
registrations. Approvals are required by
new and expanding CFOs of the size sot
out in column 3 of Schedule 1 of the
preposed regulation (e.g. over 350 beel
cov finishers (900 -+ 1bs.)) ot 500 beef
cow feeders (under 900 1bs.). Registratio
limils are in colunin 2 (¢.g. 150-349 [bs.
for Tinishers and 200499 lbs. for feeders).
Existing permitted CFOs and nmanre
storage facilities do not need o obtain a
slatutory authorization under the Act,
unless they require one for an expansion.
Neverthcless they st comply with the
Actand regulations, though terms and
conditions on their perinits prevail over
anything in the Act or the regulation,

The regulations sei out record keeping

requirements and standards for operations,

such as for minimun distance, feeding
and bedding sites. water management.
manure. rutrienis and oihers,

Operations not requiring a statutory
autherization still may be subject to the
standards. A person may apply 1o a
variance from the standards for most
malters (AOPA s, 17(1)).

If passed, proposed standards will apply
to the following persons:

e Owners and operators of CFQs (hat
require an approval or registration
and manure storage (acilities (hat
require authorization under the
amendcd AOPA

*  Owners and operators of scasonal
feeding or bedding sites

*  Owuers and operators of a manure
collection area or storage lacility
whether or not an authorization is
required under the AOPA

* A person who applics manure
{Fart I, Standards and
Administrative Proposals)

Participating in the approva!
process

Like the Environmental Protection and
Lnhancement Act public notice and
conunent provisions apply mainly io
proposcd operations that require an
approval and not to those that requirc
only a registration, The provisions for
CFO’s that require approvals are a bit
complicated and those who fail to
comply with the complexity will be left
gul. The trick is (o first be an “alfected
persony” or a person notified by an
appraval officer, and then be
determined to be a “dircetly alfected
person”, Ounly directly alfected persons
have the right to be given reasonable
opportunity io revicw information, to
Tumish evidence and to make written
subnussions {3. 19 of Act).

{Continued or Page 2)
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_ Enforcement Briefs

By Ian Zaharko, Envitonmental Law Centre

Department of Fisheries and Oceans Prairie Expansions

Interview with Mr. Garry Linscy, Area Dircetor for the Prairie Region of the federal Department of Fisherics and Oceans.

ELC: Good morning Mr. Linsey! Thank vou for
providing ELC with an opportunity to intervicw you on
vour Department of Fisherics and Ocean’s {DFO’s) recent
cxpansion into the Prairie Provinces.

DFO: You arc most welcome.

ELC: When do you plan on making the official
announcement of the expansion?

DFO: Early in 2002,

ELC: Tsthere a primary goal of (his move towards
expansion of the Fish Habital Management Program
(FHMP)?

DB¥FO: The primary goal is lo deliver programs under the
lederal Fisheries Act, \he Nevigable Waters Act and
certain provisions under the Canadian Favironmental
Pratection Act. With owr expansion we hope to further
enhance our program in teris of improved cfficiencies,
clarity and censistency throughout the region.

ELC: You arc expanding the role of DFO in the prairies.
Why is this expansion happenivg in the prairies and why
now?

DFQO: Part of the iniliative is ifed to the Old Man River
Dam case. The cowrts have clearly determined that
habitat protection under the Fisheries Jict can not be
delegated io (he provinces and as a result we are not only
cnhancing the program but alse sirengthening the
delivery.

ELC: As arcsult of the expausion how many new prairie.
offices arc now in place?

DFO: There are seven new offices! Four in Alberia. two
in Saskatchewan and one added to the cxisting Manitoba
oflfice,

(Editors note: see the listing of the offices and contact
information on page 5,

ELC: Isthere an increased number of DFO stalt? How
do you plan on employing your stafl ia the region?

DFO: Yes, the expansion has created another 109
positions aud there will be 120 new bodies when DFQ-
Prairic is fully stalled.

ELC: What kind of changes can propenents cxpect from
the strengthening of the habitat program?

e Ny

DFO: What should be recognized immediately is a higher profile
of the DFO programs in the prairic region. Accompanying the
raised profile will be the increased number of delivery points, more
accessible information, a new website, more officials in the ficld, a
greater emphasis on cducation, clarification and streamlining of
requiremnents and enhanced attention 10 fish bearing waters.

ELC: Can you explain the relationship between the provinces and
DFG? How is the Ontario Agrecment on Compliance Protocol
working out? Do you have agreements with provinces other than
Ontario?

DFO: We have cstablished excellent working agreements wils
Omntario and have and wish to extend such co-operative working
arrangements with (he remaining provinces, NGO'S, other fcderal
agencics, stakeholders - basically ali that have an impact or
potential impact on fish habitat.

ELC: How does DFO work together with other federal
departments like Environment Canada? How will the expanded
DFQ presence impact existing DFO relationships? Will it create
others?

DFO: DFO and Envirenment Canada have a long existing
Memorandum of Understanding with respect to scction 36 (dealing
with delcterious substances) of the Fisheries Act. With our
ncreased presence in the region we will be pursuing devcloping
wore partnerships and reinforcing existing ones.

ELC: In the new DFO brochure on Safeguarding Fish Habitat in
Canada s infand provinces you highlight “Clear and consistent
action” - what does DFO mean by this?

DFQ: With our increased number of program delivery points, this
15 being translated to meaning the promotion of: a “one stop
shopping” or “one window” approach towards how we do
business; a streamlined referral process, technological advances,
and improved accessibility - (o name a few,

EL{: Where can we find more information about the enhanced
role of DFO {website. phone. .. }?

DFO: Allarc welcemed to come and visit our offices, our
Website (visit http://www.dfo-mpo. gc.ca/habitat/home_¢.htm) or
make a toll frec call to 1-800-0-Canada.

ELC: Thank you Mr. Linsey. We appreciate your contributions
and look forward to providing our readers with more DFO
adnunistration and cnforcement updates. as they become available.
DFO: You arc inest welcome!

o

{Continued on Page 0)
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In the Legislature...

In Progress

Cases and Enforcement Action. . .

Alberta Legislation

The Agrieultural Operation
Practices Amendment Act, 2001
was given roval assent on
November 29, 2001 and comes into
effect on January |, 2002, The Act
amends the existing Agricul/tural
Operation Practices 4et to
intreduce changes for regulating
intensive livestiock operations
{(referred to in the Act as “confincd
feeding operations™) in the
province.

Alberta Regulations and
Policy

As of Seplember 14, 2001, the Gif and
(Gas Conservation Regulations, AR
151/71 arc amended by AR 182/2001.
The amendmient infroduces a security
requirement for oilficld wasle
managemenl faciliiies.

Alberta Environment releascd new Salt
Contamination and Assessment
Remediation Guidelines to replace the
interim guidelines. The Guidelings
describe the regulatory reguirements
for remediating salt contaminated land.

The Alberta Encrgy and Utilities
Board has established revised sulphur
recovery guidelines for sour gas plants,
ollicr upsiream petrolewn facilities and
downstream petroleum operations.

The new guidelines are set out in
fnterin Divective [0 2001-3, replacing
1. 55-13: Sulphur Recovery
Cruiddelines - Gas Processing
Operations elTective January 1, 2002,

Alberta Municipal Affairs is proposing
amendnents o the Community
Crannization Property Toax Exemption
Regulation, AR 281/98. The proposcd
aniendments “would provide lor a
property tax exciption (o lands
currently in conservation usc that are
held by qualified organizations™ and is
mtended 1o address concerns that the
currenf assessment of conservations
iands at market value is a deterrent 1o
iand conservation.

Glacier Power Lid., proponent of the Dunvegan Hydroclectric Project, requested an
adjournment of the Joint Energy and Utilitics Board/Natural Resources Conservation
Board Panel revicwing the proposed development. The adjournment was requested to
give Glacier time to provide additional information on fish and ice issues requested by
federal and provincial government agencies, The hearing is scheduled to reconunence
on Junc 17, 2002,

In a ruling rclcased October 16, 2001, Federal Court Judge Gibsen denied the
application by the Canadian Parks and Wilderness Socicty for judicial review of the
decision to allow a winter road throngh Wood Buffalo National Park. The road was
approved in May 2001 by the Minister of Canadian Heritage. (See In Progress in Vol
16, Vol. 3 for previcus histery of this casc.)

On November 16, 2001, the Coungil of the Commission for Envirorunental
Cooperation requested that a factual record be prepared in relation to the submission
by the Friends of the Oldman River altcging that the federal government is failing to
cnlorce the federal Fisheries Act or the Canadian Environmental Assessment Act.
The submission was filed under anticles 14 and 13 of the North American Agreement
on Environmental Cooperation on October 4, 1997. The factual record is restricted to
the forcst access road built by Sunpinc Forest Products. '

A decision released by Alberta Court of Appeal Justice Berger on August 29, 2001 i
ConCerv v, Alberta Energv and Utilities Board pertaining to the approved expansion
of the EPCOR Rossdale Power Plant in Edmoaton, granted ConCerv the right 1o
appeal on selecied grounds, but not on whether or not the Board can consider the necd
for the project.

The Saskatchewan Organic Directorate announced development of the Saskatchewan
Organic Protection Fund 1o [und a class action Jawsuil on behalf of organic farmers in
Saskaichewan. The lawsuit will scck compensation from those responsible for
damage Lo organic (armers caused by the introduction of genetically enginecred
canola into the province and will seek to prevent the proposed introduction of
genelically engineered wheat.

B Cindy Chiasson. Stafi Cournse!
Dolores Noga, Libraric
Environmental Law Cenire

Tn Progress reports on sclected environmental activity actions of the legislature,
government, courts and tribunals. A more complete report on these matters can be
obtained by subscribing to the Regulatory Review, a monthly subscription report
prepared by the Environmental Law Centre. To subseribe or obtain further

information call (780) 424-5099 or visit our website at www.elc.ab.ca.




[Department of Fishenes and Ooeans Prairie Expansions. . . Continued from Page 3}

Department of Fisheries and Oceans Prairie Offices

Calgary Office Prince Albert Office

7646-8™ Strect NE 125-32™ Street West

Calgary, AB Prince Albert, SK

T2ZE X4 S6V TH7?

General Inquiries: {403) 292-5160 _ General Inquirics: (306) 953-8777
Fax: (403)292-5173 Fax: (306) 953-8792

Dorthy Majewski: (403) 292-5169 Marg Keast: (306) 953-8788
Edmonton Office Regina Office

Whitemud Business Park . 1804 Victoria Avenue East
4253-97™ Street Regina, SK

Edmonion, AB S4N 7K3

T6E 5Y7 Generzl Inquinies: (3006) 780-8725
General Inquiries: (780) 495-4220 Fax: (306) 780-8722

Fax: (780) 495-8606 Henry Majewski: (306) 780-8730

Steve Drumond: (788) 495-3701

Lethbridge Office ' Dauphin Office

J.D. Higenbotham Building 101-1* Avenue NW

Suite 204, 704-4" Avenue Dauphin, MB

Lethbridge, AB RN 1G8

T1J ON8 General Inguiries: (204) G22-4060
General Inquirtes: (403) 394-2920 Fax: (204} 622-4066

Fax: {(403) 394-2917 BDavid Fraser: (204) 622-4070

Tom Olson: (403) 394-2915
Winnipeg Office

Pcace River Office Freshwater Institute

900 1-94 Streel o 301 University Crescent

Peace River. AB Winnipeg, MB

T8RS 1G9 R3T 2N6

General Inquirics. (7803 618-3220 General Inquiries: (204) 983-5163
Fax: (780} 618-3235 Fax: (204) 984-2402

Ian Brown: (780) 618-3224 Kathy Fisher: (204) 983-5220

Environmental Law Centre New Publication

Community Action on Industrial Facilities: Guidebook and Background Materials

By Cindy Chiasson and Brenda Heelan Powell
I e e
$19.95 + GST .

The Community Action on Indusirial Facilities package is a toot to guide community groups to active involvement in air and water quality
monitoring and enforcement related to industrial facilities, Ina shrink wrapped format, this package includcs a guidebook, which provides
the “how-107s" of sctting up training programs and communily groups, and background materials, which cover a range of topics related (o
air and water quality monitoring and enforcement and can be used as training or reference materials. Resource lists and checklists
throughout the package give users extensive practical information and contacts on air and water quality matiers in Alberta.

***Special Community Action Offer™*

Community Action on Industrial Facilitics: Guidebook and Backgreund Materials, November/200 1 {regular price $19.95) and
Comnuumity Action on Air Quality: Guidebook and Background Materials, Junc/1999 (regular pricc $24.95) together for the
special price of $29 93

To order contact the Environmentat Law Centre by telephone at (780) 424-5099, toll frec at 1-800-661-4238. by fax al (780} 424-5133,

by el at eleidicle.ab.ca. or by mail or in person at 204, 16709 Jasper Avenue, Edmonton, AB T5J 3N3. Both of the above
Conurunity Action packages arc also available as free downloads from the Environmental Law Centre website at www.elc.ab.ca,
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Case Notes

Falsifying Documents at Wastewater Treatment Plant Gives One

Day Jail and 500 Hours Community Service
R.v. Devek West (March 1, 2001) No. 990533001P1 (Alta. Prov. Ct)

L envirommental sentencing the court strives o deliver a
sentence that gives a specific deterrence to the accused and a
general deterrence to the public from causing future
environmental barm. Othicr considerations include
rehabilitating the offender and protection of the public’. In
addition, under the Alberta Emvironmental Protection and
FErhancement Act® (EPEA) the court may order (he accused to
remedy the harm caused (o the environment, provide
compensation for remediation and order comnunity service.
In this recent decision the court considered factors such as loss
of professional status, disgrace in (he community, job and
senijority loss, and the offender’s moral culpabitily in
delivering its sentence.

Mr. West. a senior operator at the Banff Wastewater
Treatment Plant plead guilly to violating subsection
213(a)&{(d) of the EPEA for knowingly submitting falsified
monthly reports to Alberia Environment. Tn three of four
falgified reports, a violation of an EPEA approval occurred.
An obligation {o immediately repert these violations was
ignored. Although a joint submission recommended a
custodial sentence wilh the Crown asking lor six to nine
months in jail, the court imposed one day imprisonment and
300 hours of community service. On appeal, the Crown argued
that the irial judge did not folly give due consideration (o the
recommended jail sentence. nor Lo the importance of
denunciation and deterrence for a meny req environmental
offence’. Neverlhicless, the trial decision was upheld.

In comparison to R. v, Derek Hess, other decisions have
shown icss lenience. InR. v. MeGlone! a jail sentence of 45
days was imposed for “knowingly’ conlravening an
enforcement order contrary to subsection 213 (f) of EPEA,

Mr. McGlone was also fined $3000 for contravening an
cnforcement order contrary 10 subsection 213 (g) of EPEA for
unlawful acrial spraying of a pesticide. and $2500 for applying
a pesticide not in accordance with the Regulations. The court
determined therc had been blatanl and intentional disregard for
the Act. Mr. McGlone’'s appeal was dismissed.’

In /2 v. Lefebyrean appeal by the Crown for a jail sentence
was dismissed. At the trial the accused plead gty and was
senlenced to a $7000 fine for knowingly contravening
subscction 97(1) of EPEA. which prohibits a release other
than tha authorized by an approval, and for irealing and
disposing hazardous wastc without proper approval.  As well,
the accuscd lailed to repori thal canisters containing hazardous
material were being buried without proper treatment.

In R v Timothy Underwood , based on a joint submission, the
courl imposed a three month jail scnience for knowingly
relcasing a substance into the cnvironment i excess of
amounis allowed by regulations contrary to subscction 97(1)
of EPEA, submitting falsc lab reports and improperly shipping
hazardous waste to a landfill. This was the first jail tcrm
sentericed under EPEA. The sentence reflects the seriousness
of the offences and potential harm to public health and the
environment. '

in each of the above cases the accused was guilty of
“knowingly’ contravening the EPEA. Under EPEA the
penalties are higher for these types of offences and include
provisions for imprisonment of up to two years. When
sentencing the court considers both aggravating and mitigating
factors. In Hest the court acknowledged that denunciation and
deterrents were of paramount importance, yel determined tha
a job loss and disgrace in the community and in the accused’s
prolession were cnongh of a deterrent to the accused and to
others. The court also found that Mr. West was not at the
high end of moral culpability for his offence because he did
not realize a dishonest profit. [n its sentencing submissions,
the Crown argued there is no general principle that a cuslodial
disposition is always appropriate for willlul environmental
olfences, but that West’s offences demonstrate the
deliberation, reckiessness and stealth that call for time
custody”.

Aggravating factors considered in AMe(ilone included a prior
conviction for conlravening regulations, knowledge of a fully
enforceable enforcement order in place, and a conunercial
profit aspect to lhc offence. The court imposed a jail sentence
because the accused blatantly disregarded the conditions of the
order. Tn Lefebvre an aggravating factor was the accused had
not only Tailed to report the release of a substance as required
under EPEA, but also was found 1o have breached the public
trust to cnsure proper disposal of materials. In Underwood and
in West, aggravating factors were knowingly covering up
mislakes and providing false information (o Alberta
Environment.

Mitigating factors include a guilly plea. efforts by the
offender 1o comply with the law prior to the offence, and the
offender’s conduct after the offence. Remorse may be
censidered if it is believable. The sentences tend to be more
severe when there is the potential for commercial profil
combined with a breach of public confidence.

{Continued an Page )
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Action Update

AENY Business Plan

Every Alberta government department has been required for a
number of ycars to develop business plans related to their
mandates and activitics. These plans can give some insight
into upcoming policy directien by government departments.
Alberta Environment has recently made its 2002-05 business
plan public. The plan providcs some interesting indicators of
intended directions for a department that has been through
many changes and four differcm ministers over the course of
(he past three ycars,

Key areas

The pian idenifies five key policy arcas in which Alberia
Environment intends {o concentrale (s new activities over the
2002-05 time period. Tt was emphasized during consultation
sessions on the draft plan that these new arcas were to be
pursued in addition to the department’s ongoing activities.
The key policy areas are:

e water,

s air

« climate change,

« iniegraied resource management, and
« regulatory systems.

Planned initiatives in these key policy areas include
developmenl of a long-term provincial water strategy which
will apparently address both quality and quantity; work on
standard setting [or air emissions; broad policy work on

climate change, with research into the possible development of

emissions trading; devclopment of strategies geared (o
integrated resource management; and review and restructuring
of the regulatory systein, with greater movement 1o
mechanisms such as codes of practice.

Sustainable development

In its preamble, the plan makes many refercices 10 sustainable
development and Alberta Environment’s Icadership role in
sustainable developmneni. At the broad policy level, these
references poinl 1o some indication that the province may be
looking to address sustainable development in a more serious
and substantive fashion than it has dene in the past. While the
province and Alberta Eavironment have undertaken a varicty
of sustainable development exercises, most notably the
Alberta Round Tablc on Environment and Economy, these
have largely been geared tewards a view of sustainable
development as a simple balancing of economic and
envirommental mterests rather than as a form of integrated
decision-making and action.

The business plan discusscs partnerships between government
departments in promotion of sustainable development and
more importantly, “the increascd intcgration of social,
economic and environmental goals”. However, while the plan
provides greater recognition of the integration element of
sustainable development, much of its language is still couched
in terms ol development rather than protection or
sustainability.

Concerns

Parinerships are meationed nunierous (imes in the business
plan. At first glance. this seems quite positive, cspecially in
light of broad commnicnts on information sharing and the role
of Albertans, comnunities and industry in making informed
decisions. However, when examining the more detailed
information included in the plan, these comments fall short
and seem to maintain a closed loop of govermment-industry
cooperation that excludes public and community interests. in
particular, implementation of planned integrated resource
managetnent activities scems to rely heavily on partnership
with the Alberta Chamber of Resources, an organization inade
up of resource developinent industries.

M Cindy Chiasson
Staff Counse!
fervironmental Law Centre
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Donors - 2000

The Environmental Law Centre extends ils
gratitude to those individuals, companics and
Toundations that made a financial contribution
to support the Centre's operations in 2000,

(Falsitying Documents at Wastewster Treatment Plant. .. Continued from Page &)

Tt is difficult to see how a case like West which has many aggravating factors
simnilar to these other cases resulted in a less scvere sentence, particularly when
the ilicgal actions took place over a lengthy period of time and had (he potential
for serious health and emvironmenial consequences.

M Keri Barringer
Staff Counsel
Environmental Law Centre

! E. Swunson & E. Hughes, Thz Price of Pollution: Ervi 1 Litigation in Canada (Edmonton: Envirenmental Law
Centrs, 1994) at 180-1§2.

z Ervironmantal Profeetion and Enharncement Act, 5.8 |92 ¢ E-13.3, 5224},

: Memerandum of the Crown Appellant, B, v Derek George Wase (November 20, 2001) Appeal #900543034510108-07 (Alta.
QL)

(hovernber 28, 1998) Mo 70640-719 St Alberr (Aba. Prov. O

T Megulatory Keview, (Edmonton: Environmencal Law Cenirs), Doz £999, issue 261
(30 June 19991 S9203-N1331R50001 (Alm. Q.1

121 March 1996) #9503 1537 06 (Al QL8

Sentencing Submission of the Crowt, L v Derek Gaarge Wesr, mupra note 3.

{Moral Duky to Consutt, . . Cantinued from Page T}

The Court concluded that although il opined that the provincial Crown had a
moral duty to consult with the Haida on the TFL replacements, it was not
satisficd that the honour of the Crown had been diminished by the past
failurc to (ulfil such duty. Howcver, the honour of the Crown would be
called inlo question if that failure continued.

W Holly D. Prus
Counsel
Justice Clanada

Administrative Penalties

The following administrative penalties of $3,000 or over were issued under the frwvironmental

Frotection and Frhascement Act since (he Tast issue of News Brigf:

< $5,000 w0 Synerude Canada i4d. for emilling an air contaminant from a scurce not
specified a5 » permitted source in their Approval. The penalty was assessed under s
213(c) of the Environmental Protection and Enharncement Act.

- $13.000 10 Synerude Canada LI&, for failing to immediately report the release of
various vapours on several occasions and failing to report that the pilot light on a
hydrocarbon flare stack went out. The penalty was assessed under s. 213(e) and s.
Y91y ef the Environmenial Protection and Enhancement Act.

. 5,000 to Praxair Canada Inc. of Strathcona Connty for failing to submit required
reports in violation of themr Approval. The penalty was assessed under s. 2 13(2) of
the Frvironmental Protection and Enhancement Act.

The following administrative penaltics over $2,000 were issued under the Public Lands

Act and favests Act since (he last issue of News Brief:

« 34250 to Humt Cil Comipany of Canada Ine. of Calgary for unauthorized use of
public land and contravening their eence of oscupation contrary to s.47(1) and

47.1 of the Public Lands Act.

+  $2.100. to the Badland Hifls Cattle Grazing Association ol Taber for inauthorized
tse of public land contrary to s.47(1) of the Public Lands Ace. This corrects the
penalty of $4.200. assessed to the Association on September 6, 2000

- 314,63897 to Northrock Resources Ltd. of Calgary for contravening terms and
conditions of therr licence contrary to <.47(1) of Lthe Public Lands Act.

» $2.211.33 to Tony Sawchuk of Newbrook for umauthonzed timber harvest
operations contrary o s, 10 of the Forests Act.
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Now its Time to Say Goodbye...

It is with both sadness and anticipation that [ write this [arewell message to Environmental Law Centre staff and Vews Briefreaders. The
Frvironmental Law Centre is a vital institution and one of the best to work in. It was truly difficult to bring myself lo leave. My nearly 1|
vears al the Centre have been the most valuable and enjovable in my law carcer. However, after much consideration and constemation 1
decided to change career gears to hopefully more effectively use nuy legal talents and experience to further environmental objectives, in
particular, land conservation and habitat protection. I believe I can do this best in private practice. My new vocation begins January 1.

| joined the Centre in February, 1991, fairly fresh out of graduate school and still working on my Master’s degree in environmental law.
The first Executive Director, Linda Duncan, had just recently left and Donna Tingley was the new one. Wormned about being able to
complete my Master’s while working (ull time, Donna suggested that I secure foundation funding and make it a Centre project. Thus came
Alberta Public Rangelond Law and Policy, my first Centre publication. 1 did not know what T was sticking my foot in! We all survived this
somewhal infamous trealise, public interest in public lands in tact.

Ponna is now Execative Direetor of the Clean Aur Strategy Alliance, and my other carly colleagues also have moved en. Howard (Sam)
Samoil is with Alberta Justice and Elizabeth Swanson, TransCanada Pipeline. We still riss Andy Hudson’s (seconded in 1991, later to
become permancnt staft) sweet tenor at birthday parlics sinee he beeame counsel at the Natural Resources Conservation Board. But the
FLC family welcomed new legal staff. Cindy Chiasson joined four years age. Cindy’s invaluable services and excellent legal skills were
recognized by her being appointed the new Executive Director, effective January 1%, 2002

Brenda-Heclan Powell's (now on maternity leave) stature and matching towering analvtical legal talents infused Centre workplace and
work. Robert Williams, our newesl permanent tawyer, astutely applies his academic benl to environmental legal matlers. Our conlract
lawyers, Keri Barringer and Jan Zaharko, have fit right into the HLC family and exude ELC spirit.

T will iniss all of the legal staft. But equally T witl miss the rest of the Centre crew. Dolores Noga, who runs the Centre’s impressive library,
is ene ol the most adept persons | know. Debbic Lindskoog, ofliee manager, 1s as orgamized and proficient as she is elegant. Ins Djurtors
runs eur search services with aplomb and is a superior (though modest) source of inlormation on almost any topic. Jan Taylor’s accounting
skills, enthusiasm and generosity enhiance the Centre’s bottomn line and lift its spirit. Fran Schultz. sccretary and receplionist, is almost too
good to be true both professionally and as a person. But I'm saving the pulse of the Centre for lust. Laura Ferguson, our incomparable
secountait, finance officer, and fine person has been at the ELC nearly since tts inception.  She understands and guides its sometimes
mystertous workings better than anvone.

| will greatly nuss all ol my friends at the ELC. T wiil, however, keep close contact with the Centre, and support it, and ¥ encourage you to
do the same.

[ leave you with advice from CGoethe, often quoted by environmentalist, the late David Brower.
* Anything you can do, or dream you can. begin it. Boldness has genius, power and magie in 1.7

Arlenc Kwasniak

2001 Mactaggart Essay Prize Winners

The Environmental Law Centre 1s pleased to anneunee the winning essays for the 2001 Sir
John A. Maectaggart Essay Prize in Environmental Law, The lirst prize was awarded to
Michacl Wellers from the University of Vielona for bus essay: Cadl Disobedience and the
Counrts: The British Columbia Approach. Second prize was awarded to Stella Varvis from
the University of Alberta for her essay: “In Trust for future Generations: flow
Intergenerational Equity and the Public Trust Doctrine Can Be Used to FProtect the
Environment in Cemada™’

Members of the 2001 volunteer selection commitice were: Alastair Mactaggart (Honourary),
Jennifer Klimek, Barrister and Solicitor. Donna Tingley, Clean Anr Strategic Allance and Ray
Bodnarek, Alberta Tustice,

The cupital Lor thus prize was donaled by the Mactaggart Third Fund. Additional
contributions were made by Carswell and the charttable donors to the Fnviromnental Law
Centre.
Michael Welters For further mformation, contact Cindy Chiasson, Staff Counsel at the Environmental Law
Centre at 204, 10709 Jasper Avenue, Edmonton, AI3 T3T 3N3. by phone at (780) 424-3099 or
1-RO0-661-4238, by fax at (780} 424-5133, by emall at cclifasson/elc.ab.ca, or check the
Environmental Law Centre website at www elc.ab.ca.




By Alberia Energy and Utilities Board, 1.aw Branch

Recent Changes to the EUB’s Cost Recovery Policies and

Procedures

introduction

People who participate in energy-
development hearings (hearings (0
consider the construction and operation
of oil or gas wells. pipelines, batterics,
processing plants etc.) before ihe
Alberta Encrgy and Utilitics Board
(EUB) may be entitled o recover some
or all of (heir costs associated with that
participaiion. The EUB recently made
some importanl changes to its cosl
recovery policics and proccdurcs, This
- article will discuss some of the more
significant changes to the E1JB’s cost
polices and proceditres for ciergy-
devclopnient hearings.

The Rules of Practice and New
Guide 31A

One of the biggest changes has been the
implemendgtion of the EUB s Ruies of

Practice {lhe Rules). and the updating of

Guide 31, Guidelines for Energy Cost
Claims. Part 5 of the Rules of Fractice
provides a legislative framework for the
ﬁ ing angl processing of intervener {a
person who participates inan EUJB
hearing) cost clabms, Tie Ruales direct
mterveners on how and when 1o lic
iheir claim and tndicaie what facters the
Foard wili consider when assessing
theiv clatm. Fart 3 of the Rules roplaces
the Local Tnierveners” Cost Regulation
and ¢an he found in the new Guide 314

I GJI,d'l{,i'OIl withs the Rl;|L5 e
Board has updated its Goidelines
Energy Cost Clalms (Guoide 31A). The
Guide provides a practical and
comprehensive overvicw of the whole
process of filing a cost claim. The
pripose of Gaide 31A Is to provide
tocal interveners with one easy-ic-
engderstand souice Tor ali the
miornton and ferms needad to file 5
connpleie cost claim, For example, the
Cuide explains in detail what Dictors (e
U1 will use 1o deterine 1f an
indix-iduzﬂ 1‘:,- en!illﬂd m fecover his or

i

advance tundmg, Slml;b‘ ..nd it doscrbes
e factors the EUB wili use to
deternnine i3 cost clais 15 reasonable.

Guide 314 is available from the EUB’s
Information Scrvices Group, which can
be contacled at (403) 297-8190 (1oll-
free in Alberta by first dialing 310~
0000y, The Guide is also available on

ab.ca.

The Scale of Costs

The EUB has introduced a Scale of
Closts, which details what fees and
expenses an inlervencr can claim with
respect to his or her participation in a
mroceeding before the EUR. The Seale
of Costs represents what is, in the
opinicn of the E1JB. a fair and
reasonablc tani!T o provide an
infervener with adequate, compeicni.
and professional assistance in making
an ¢ffective submission belore the
EUB. The Scale of costs provides a
maamu hourly rate for lawvers,
consullants, and cxpert witnesses, and
deiails what expenses the EUB will
censider in an istervener’s clabm. Ifan
iniorvenser can advance porsuasive
argument that the maximum bously rate
is inadequate given the conyplexity of
the case, the EUR may adjust the Scale
of Costs, 1t should be cmphasized that
tic BEUR wihy only consider an
adjustinent to the Scaele of Uosts nider
exceplionai and uniquc clrcunstances.
The Seale of Costy canbe Found in
Chuirde 21A

Other Changes

Ancther significant changs 15 that 'Je
EUB has substantially inorcased {he
honoraria avatlable 1o ntenvensys for
the time and aifort invalved in
preparing for a proceeding. Previously.
the maxinum honorarizm for
preparation was $304; the U8 has
increased this amouni to $2.500 and
myy consider awards m oxeoss of {his
anrount in very exceplional
CHTuInSAces,

The way a local mervener cost claim is
fed has also changed. Gude A
contains neyw forms for the filing of a

ciaim winch were designad to make the

process simpler and climinate much of
the documentation that was previously
required. These forms are now
available on (e E1JB’s web page and
may be downloaded, or filled in
manually.

Other significant topics such as how the
EURB will enforce unpaid cost orders
and wheiher or not an intervener can
claim costs for the period before the
EUB decides to have a hearing are also
discussed in Guide 31A.

What Has Not Changed

While several key changes have
occurred with respect to the EUB’s cost
practices, cerfain fundamental
orinciples remain unchanged. As was
previously the casc, only thosc
partigipants who meet the definition of
a “locat intervener”™ will be cligible o
reoever {ie reasonable costs of their
participation in a hearing before the
EUB. As before, the definition of local
intervener requires demonstration of an
interest in land tiwt may be directly and
adversely affected by the EUB’s
decision on the energy-development
project in questior. Tt is also importan|
te remember ihat the tme lirnit lor
liling a local intervener cost claim hag
nol changed, and all claims must be
filed with the Board within 30 days of
itic close of the hearing. For more
information on these issucs, please
condact the EUR’s Law Branch at the
nhone number listed below.

Fusther information
The Board has made every effort to
make the filing of a local intervener cost
cluim as eusy 45 possible for claimants,
Shouid interveners have any questions
about the cost process, however. the
EUB is happy to provide the assistance
needed to Rilly address such questions.
All questions siwonid be directed (o the
El/B’s Law Branch at (403) 297-7029
(loli-free tn Aiberta by first dialing
310-00007,
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Dear Staff Counsel:

Cume to my rescue, Please.
Although winter is here in its fury,
springtime is just around the corner,
I know that my local municipality,
in its zeal to rid the county of
dangerous natural areas and
annoying wildlife habitat, will
approve a number of subdivision
developments that will mow down
those pesky forests and drain and fill
those awful, smelly wellands.
Although Ifear I can’t halt their
mission, 1 am trying to act to make it
as easy as possible on nesting birds
in the targeted areas, Tintend to
participate in the subdivision and
development processes. | knowy that
the province owns the bed and
shores of all permanent, naturally
accurring water bodies under the
Public Lands Act and the developers
will need approval under the Water
Act to mess with the wetlands. You
can bet your last loonie that Il he
waving the Wetland Management in
the Settled Area of Alberta - An
Interim Policy al these processes. It
directs conserving stough/marsh
wetlands in a natural state, in
particular permanent ones, 1 am
asking vou whether there are any
federal rules thaf could be refevant
to my bird concerns?

Sincerely, Feathereds® Fine Friend

Diear Fine:

There cerlainly are environmentally
friendlicr ways 1o carry out
subdivisicn developments. We are
glad vou will be participating in afl of
the relevant processes. Regarding

“your bird question, the Migratory

Birds Comvention Aci aud regulations
are relevant.

scetion 5 ol the Adigratore Sirds
Regulations prohibils hunting of 2
migratory bird without a permit. The
Regulations defines "hunt™ broadly
lo mean chase. pursue, worry, [ollow
after ov on the 1rail of. lic in wait for,
or attempl In any maneer 1o caplure,
kill, injure or harass a migratory bird
(5.2). This applics to boib direct
and indirect takings. A direct taking
15 the direet resodt of an action.

- Ask Staff Counsel ¢

When the Cat(erpillar) Gets the Birds

For example, killing a bird as a result
of shooting il. An indirect taking is
incidental 1o some other activity. For
cxample, killing birds through
logging operations. Here the dircct
result is felling trecs, and the indirect,
incidental result is killing of nesting
birds. Normally, indirect takings are
unintentional, whereas, direct takings
are intentional. Other activities that
could involve indircct 1akings are
resource and agricultural activitics, or
subdivision development.

Section 6 of the Regulation states that
1o person shall disturb, desiroy or
iake a nest, egg, nest sheiter, cider
duck shelter or duck box ol a
migratory bird, without a permit. It
appiies to both direct and hdireol
lakings. Soitapplics il a person
statches migratory birds’ cggs out of
nests for 4 tasty breakfast without a
permit as well as to a person who, for
example, draing a wetland, and
uninicntionally destroys migratory
birds’ cggs without a permit (an
mdirect aking).

Sectior 35 of the Regulation states

that “ne person shall deposit or perrmit

1o be depecsited oil, oil wastes or any
other substance harmiul to migratory
birds in any waters or any area
frequeniod by migraiory birds™ uinless
atlowed by regulaiions. or allowed by
perniti, Currently there are no further
regulations. If the developments
involve depositing rock, dcbris or
other substances into such waters, the
scciion should apply. The Federal
Cowrt in Afheria Wilderness
Association v, Cardined River Coals
Ll (11999 T-LT96-98 (F.T.Dthe
Chevioi Mine Casc) broadly
interpreled section 35 to mean any
harmiful substance. and not just oil-
bascd substances, Appiving fora
perniit under this section will (rigger
the Canadicns fowirenmentfal
Assessient 4 i,

Four final poinis ol interest.

Firsi, it wis nod abways clear whether
tirese fesdoral rules apply 1o indirect

lakings. Howoever, foltewing the
Chesiol Whines ¢ose, BEnviconiment

Canada’s Canadian Wildlife
Service (CWS) clarified the
federal govermiment’s position. 1t
has presented a power point show
where one slide states “Incidental
Takc e Is unintendional 1ake,
incidental 1o some other aclivity,
prohibited by the Migratory Bird
Convention? —Yes”. A later slide
provides “there is not solid basis to
provide an exemption to the
Convention’s prohibitions in the
case of incidental take”.

Second, there are similar
prohibilions Lo sections 5 and 6 of
the Migratory Bird Regulations
under Alberta’s Fildlife Act
though they prohibit willful
takings. These are harder to
prove, and would apply (o indirect
takings only in the clearest cases.

Third, sections 5 and 6 apparently
only apply when tlicre are nests.
cges or birds present. However
section 33 of the regulation
applics where the waters are
“lrequented” by migratory birds,

Finally. for your information, the
RCMP, federal CWS officers and
Alberta Nalural Resources Scrvice
Conservalion Officers enlorce the
federal Aclin Alberta.

Ask Staff Counsel is based on dactual
inquiries made to Centre fowvers, e
invite you to send 1S YOur reqiests for
information c:v Editor, Ask Staff’
Counsel, or bv e-mail ar elc
We cautinn that although we make
every effort fo ensure the acouracy and
imeliness of staff counsel responses,
the responses are necessarily of a
eeneral nature. e urge our readers,
anad those relving on our readers, 10
seek specific advice on matiers of
concern and not fo vely solely on the
informatios i this publication.

Ask Staft Counsel Editor:
Ariene Kwasniak




