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Let’s Be a Little More Creative:
Creative Sentencing in Alberta

The option of creative sentencing was
adopled in Alberta’s main piece of
cnvironmental legislation - the
Enviranmental Protection and
Enhancement Act ("EPEA™) - in
response to the concern that traditional
criminal penalties are not sulficient to
deal with environmental offences,
Creative sentences provide seniencing
options bevond the traditional usc of
(ines and imprisonment.

The scope of orders that a Court may
issue as creative senlences is set out in
seclion 220 ol EPEA. Creative
senlences may include prohibitions
against specilied activities, remediation
of the harm caused, publication of the
facts of the offence, payment of
security, provision of information to the
Minister, compensation for remedial
actions taken by the Minister,
community service or any other
conditions designed o secure the good
conduct of the offender. While the
creative sentence must fit into the
cnwmerated categories in section 220 of
EPEA, the specific terms of the
sentence are at the discretion of the
Court.

Creative sentences have great potential
to not only punish an environmental
offender but also to remedy the
cnvironmental damage resulting from

commission of the olfence. Historically,

scveral types of projecis have been
supported as creative sentences
pursuant to section 220 of EPEA.
These types of projects can be broadly
classitied as follows:

- research projects;

« remediation projects;

+  publication;

+  cducation projects;

«  corporate environmental audits and
environmental management
systems; and

+ support of cxisling environmental
projects,

When imposing a creative sentence, the
Courl considers the nature of the offence
and the ciraunstances swrounding it.

Recognizing the potential of creative
sentencing to remedy the ecnvironmental
damage cansed by the commission of
offences, guidelines have been jointly
devcloped by Alberta Environment and
Alberta Justice. The Creative
Sentencing Guidelines (the
“Guidelines™) provide guidance about
the asscssment of creative sentencing
proposals, about appropriate creative
sentencing projects and about
appropriate groups for conducting
creative scutencing projects.

Creative sentencing proposals are
assessed using principles set out in the
CGuidelines {pages 2 to 3). These are as
follows;

»  Conditions and requirements st
be in place to ensure that the
offender achieves and maintains
compliance with existing
legislation,

« Creative senlencing orders are (o be
limited to the remediation of the
adverse public health or
environmental consequences of the
oflence.

[Centinued on Page 5]
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Letter to the Editor

I read with interest the Ask Staff Counsel quesiion titled “Down in the Dumps
Over the Dumps” in the Vol. 15, No. 4, 2000 issue of News Brief. The
question addressed the rights of local property owners concerned about the
effect of a proposed new landiill on themselves and the business they are
investigating. While the answer given adequately addressed questions
concerning the landfill, it failed to mention to the property owners that their
proposcd business, that of bottling und selling the water from a spring on their
property, would require a licence under Alberta’s Water det. According to s.
49(1} of the Act, a hicence is required to diverl or use surface or groundwater.
Authorization under other legislation may also be necessary, a fact that should
come to light during the review of their licence applicaiion. The property
owrners should also know that licences are granted for a specific term.

T believe this oversight should be noted, since the concern for their business 1s
the basis to their question. Further information on water licences and
approvals is available on the website www.gov.ab.ca/env/water.hirm/.

Signed.
Water Critic

Dear Water Critic:

Thank you for your letter. You are absofutely right regarding your comments
on the need for a license under the Water Act. Although we are not convinced
that our only addressing the question asked involved an “oversight” we
sincerely appreciate your pointing out the further legal requirements. As well,
we will keep the concern you express in your lctter in mind in our future
production of the Ask Siaff Counsel News Brief feature,

Arlene Kwasniak
Executive Director
Environmenial Law Centre

The opinions in News Brief do not

Our Thanks to Jillian Flett. . .

The Environmental Law Centre Board and Statt would like to heartily thank

Jillian Fletl, Director, Environmental Assessment and Compliance, Alberia
Environment, for her many vears of contributing excellent articles to the
Enforeement Bricefs section of the Vews Brief.

necessarily represent the opinions of the

members of the News Brief Advisory

Welcome Aboard!

Commitiee or the Environmental Law
Centre Board of Divectors. In addition,
The Environmental Law Centre Board and Staff would like to
extend a warm welcome to the new staff members who have
joined our team: Kceri Barringer and Tan Zaharko as Staff
‘Counsel, Alison Peel and James Johnson as summer law
students, Michael Eaton as summer rescarch assistant, Maurcen
Ferra as library assistant and Jan Taylor as beokkeeper.

the opinions of ron-staff authors do wot
necessarily represent the opimons of

Envirommnental Law Cemire staff.




Enforcement Briefs

By Arlene Kwasniak, Executive Director, Environmental Law Centre

Enforcement and Statutes, Regulations and Policies!

Introduction

A myriad of statutes, regulations and policy directives affect
whal governments do when carrying out their
regpensibilities. It can be confusing to sort oul the
distinctions between thesc different types of directives. It
can be even more confusing to figure out which of these
directives has consequences if the person subject to them
fails to abhide by them. This article is designed to assist-
readers in recognizing which category a directive falls under
and whether it is enforceable.

Laws - statutes and regulations and enforceability
Included in the broad category of law are statutes (also
relerred to as “acts™} and regulations. Stalutes are called
primary legislation because they are laws made by elected
representatives in the provincial Legislature or federal
parliament. Stanstes create the framework for regulating a
subject area, such as the environment, by setting out basic
rules and legal requirements. Statutes also establish the
powers of government and its officials in the subject area,
including the power to make regulations. Examples of
provincial statutes that are relevant to Alberta’s environment
are the Emvironmental Protection and Enhancement Act and
the Water 4ct. Federal examples include the Conadian
Emvironmental Protection Act and the Fisheries Act.

Regulations flesh out the regulatory framework provided by
a statute. They are referred to as “subordinate legislation™
because a person or bedy makes them other than the federal
parliament or provincial legislature; for example, cabinet or
a cabinct minister. Statules may also give powers to make
regulations to specilic regulatory bodies or agencies, such as
the Alberta Energy and Utilities Board.

When properly created, statules and regulations are legally
binding and enforceable. The statutory delegates that
administer them must do se stractly in accordance with their
provisions or else be open to an action for judicial review.
The persons o whom they apply must comply with their
provisions or else be subject to enforcement action,

Policies

Who is subject to government policies?

Some government policies sct out government’s direclion or
objectives in an area. Somelimes policies are aimed at the
government cmployees whoe administer laws and government
programs. These sct out how these people are expected to act
when carrying out some government responsibility, such as
considering an application for an approval under legislation.
The public expects government representatives and
cmployers to comply with such government policies. Other
policics are aimed at the persons and companies who are not
government cmployees. For example, a government policy
might expect companies o operale an industrial activity in
accordance with government directives.

Forms of policies

Policies take many different forms. For example, the Wetland
Management in the Settled Area of Alberta - an Interim
Policy (Water Resources Commission, 1993) sets out the
previncial government’s vision regarding wetland
management and its overall ehjectives and direction to sustain
the benefits that functioning wetlands provide. However, it
does not dictate hard and specific rules on how water
legislation administrators are to act when confronted with an
application to drain a wetland, Nevertheless, the administrators
of watcr laws are meant to honour their government’s policy
when carrying out legislated duties.

Other policies are more specific. These may take the form of
guidelines, standards or codes that apply to persons who carry
out certamn activities. These policies often resemble legislation
in that they set out particular rules that the subject group is
meant to comply with. These directives are often developed
by government employees, but can also be developed by other
organizations such as technical or scientific groups, such as
the Canadian Standards Association, or policy development
groups, such as the Canadian Council of Ministers of the
Environment. '

Enforceability of policies

Although policy directives are meant to be followed by the
persons to whom they apply, they normally are not legally
binding in the sense that legal consequences likely would
follow if they are not complied with. This is a main way in
which policies differ from laws. Non-compliance with
policies, of course, might have consequences other than
legal enforcement action. For example, a government
employee whe does not follow government policy in
dealing with matters might be admonished. A member of
the private sector who does not follow government policy
with respect to an industrial activity might find more
stringent approval conditions the next time he or she goes to
renew it. Nevertheless, for a policy to be made legally
binding, it must be incorporated into a statuie or a
regulation. For example, a regulation might state that an
approval holder must comply with certain guidelines or elsc
the holder is guilty of an offence. In this case the guidelines
are law and legally bind the holder.

Determining the nature of a directive

To determine whether a directive 1s law or policy, one
should look to how it was created and by whom. As well,
one can review Lhe directive ta find whether 1t creates
offences and penalties, which is generally more consistent
with laws. I there 1s still is a question, a lawyer (including
a Jawyer at the Environmental Law Centre) should be able
to advise whether a particular directive 1s law or policy.

A versicn of this article 15 published i the Fefow colinn in be summer edition of
Enconposs Mupazine.
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In the Legislature...

In Progress

Cases and Enforcement Action. . .

Federal Legislation

On March 20, 2001, the Minister of
the Environment tabled Bill C-19, An
Act to amend the Canadian
Ewvironmental Assessment Act, in the
House of Commons.

Alberta Legislation

Bill 4, the Surface Rights Amendment Act,
2001 was inoduced April 12, 2001 and
passed third reading on May 1, 2001, The
anendment increases the maximum
amount payable concerning damages
from the current $5,000 to $25,000 {or
applications {iled on or after July 1, 2001.

Saskatchewan Legislation

Bill 10, the Odl and Gas Conservation
Amendment Act, 200 was mroduced
April 5, 2001, The Bill will expand
the environmental protection
provision of the Oif and Gas
Conservation Act, to ensurc proper
abandonment and land reclamation of
oil and gus wells and facilities, with a
focus on prevention of orphan wells
and facilitics.

Federal Regulations

As of April 26, 2001 Schedule 1 to the
Canadian Environmental Protection Act,
1992 is amended. The amendment adds
to the Schedule: acetaldehyde (molecular
formula C,IT,0); 1,3-Butadiene
(molecular formula C;Hg); acrylonitrile
{molecular formula C;11;N); respirable
particulate matter less than or equal to 10
microns; and acrolein (molecular formula

C;H,0).
Alberta Regulations

AR 4572001, the Orphan Fund Delegated
Administration Regulation, 1s m [orce as
of March 1%, 2001. The Regulation
establishes the Alberta Oil and Gas
Orphan Abandonment and Reclamation
Associalion as a delegated authority for
the purposes of Part 11.1 of the Qi and
Gas Conservation Act. Part 11.1 pertains
to orphan funds. The Regulation expires
April 1, 2006 1o ensure a review.,

RHK Hydraulic Cylinder Services Ltd. of Edmonton was sentenced on March 7, 2001
in Alberta Provincial Court to a $50,000 fine and a Creative Sentencing Order valued
at a minimum of $50,000. The company, which operated a hydraulic manufacturing
and repair shop from which chromic acid waste was released, was guilty of vielations
of 8.98(2) of the Environmental Protection and Enhancement Act. The Creative
Sentencing Order requires the company to be bound by the terms of a Code of
Practice established specifically for it for two years, commencing March 7, 2001, In
addition to the assessed penalties, the company must remediate the site, at a cost
estimated to be at icast $100,000.

Alberta Environment issued Enforcement Order No. 2001-WA-03 and Amendment
No. 1 to it under the Hater Acf. The Order was issucd to George Joe Platzer of
Valleyview regarding clearing of vegetation along the length of Goose Creck within
Platzer's land, deposition of dirt and vegetation onto the frozen creek, and the
construction of a watercourse crossing, all without the approval required by 5.36(1} of
the Water Act. The Order requires the activities to cease immediately, the disturbed
poetiions of the bed and shores to be testored, and a plan be developed and
implemented to prevent siltation.

The Alberta Environmenial Appeal Board released its decision in Grant and Yule v.
Director, Bow Region, Natural Resources Service, Alberta Environment, ve: Village of
Standard. These were appeals of an Approval issucd unde the Water Aci. Inits
decision, the Board addressed the issue of whether adequate notice had been given

and then dismissed (he appeals as being filed outside the allowed time period. The
Board did note that the Appellants could file requests to intervene in another appeal of
the same Approval,

The Alberta Information and Privacy Commussicner released Order 2000-034
concerning a request for scismic information. The Commissicner ruled the releasc of
such information was prohibited by 5.49(1)} of the Mines and Minerals Act which
prevailed over the Freedom of Information and Protection of Privacy Act. The
decision is based on scction 16(1) of the Freedom of Information and Protection of
Privacy Regulation.

The terms of the Creative Sentencing Order issued under the Environmental
Protection and Enhancement Act 1o Chem-Security (Alberta) Lid. following
judgement on October 1998 have now been finalized. Of the total sentence of
$625,000, the Court ordered that the creative sentence component be $325,600, Of
those funds, $175,000 will go to the University of Alberta, Faculty of Medicine fora
risk assessment/risk communication project. The remaining $150,000 will go into a
trust fund for Public Works and Government Services Canada for a game meat
analysis program,

B Cindy Chiasson, Staff Counsel
Dolores Noga, Librarian
Environmental Law Centre

In Progress reports on selected environmental activity actions of the legislature,
government, courts and tribunals. A more complete report on these matters can be
obtained by subscribing to the Regulatory Review, a monthly subscription report

prepared by the Environmenial Law Centre. To subscribe or obtain further
information call (7803 424-5099 or visit our website at www .elc.ab.ca.




{Let's Be a Little More Crealive: .. continued from Page 1)

« Creative sentencing orders must be over and above a
substantial monetary penalty.

« There must be a comnection between the contravention
and the creative sentencing project such that the benelits
truly address the wrong that was done.

»  The project must either improve the environment or
reduce the level of risk to the public.

«  The main bencficiary of the project must be the public. A
project that would be undertaken by an individual or
company as “sound business practice” is not eligible.

«  There must be some accountability regarding control over
the funds, either through great specificity in the creative
sentencing order and a high degree of control exercised
by the court, or through use of a trust account.

s The project must have as its first objective a benefit to the
citizens of Alberta.

«  The project must result in a concrete, tangible and
measurable result.

Further, every project that is recommended as a creative

sentence must meel the following criteria, the project must:

o fit within the £FPFA seclion 220 parameters;

« improve the environment or reduce the level of risk Lo the
public;

»  benelit the citizens of Alberta;

« be related to the olfence;

+  be as local as possible to the area where the offence
occurred,

»  be technically feasiblc;

« result in a concrete, tangible and measurable result;

«  be cost-effective; and

+  be other than the “sound business practice™ of the

- offender.

In addilion to the above, the Guidelines provide criteria for
groups that wish to undertake creative sentencing projects.
The Guidelines also sct out the information required for a
creative sentencing proposal.

Unfertunately, the Guidelines do not provide gnidance about
the submission of creative senlencing proposals by third party
organizations. Generally, it appears that creative sentencing
proposals are selected primarily as a result of consultation
hetween the Crown and defence counsel. Then creative
seniencing proposals ure brought to the attention ol the Court
by joint submissicns of the Crown and defence counsel.

This process has resulted in some excellent projects, which
aim to remediate the environmental damage caused by the
offence.

Tor example, in the Western Feedlors Lid. case, the defendant
pumped excess water collecting on its feedlot onto adjacent
land. Rather than heing absorbed into the land, the water made
its way into a stream causing environmental damage. In
addition to a fine, a creative sentence consisting of a $60,000
deposit into a trust account for Ducks Uulimited Canada was
imposcd. This money was lo be used for an environmental
improvement project that aimed to improve circulation of
water (o prevent avian bomlism outbreaks.

However, a more open and formal process could take
advantage of the flexibility of creative sentencing. By opening
up the process for selecting proposals to be used as creative
sentences, a greater variety of proposals could be brought to
the attention of the Cowt. As a result, more projects that
directly remediate the environmenial damage associated with
commission of environmental offences could be conducted.

A more open and formal process for selecting creative
sentencing projects could be developed by amending the
existing process. While negoltialing an appropriate creative
sentencing proposal, the Crown and defence counsel could
publicly request proposal submissions for consideration (if a
concern, it should be possible to do so on a confidential basis
wilhout releasing the offender’s name). These submissions
would be reviewed by the Crown and defence counsel. A
submission acceptable to both would become a joint
submission to the Court.

Steps could be taken to ensure the process does not become
“bogged down” with too many proposals. For instance, this
process could be limited to those situations in which a
substantizl amount - for cxample, over $10,000 - is
contemplated. In addition, the public request for proposals
could provide general guidance regarding the type of project
that is desired - for example, a wetlands remediation project.

B Brenda Heelan Powell
Staff Counsel
Environmental Law Cenire.
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(Case Notes

EUB Rejects Sour Gas Well for Public Safety

Re: Shelf Canada Limited Application for a Well Licence, Shell PCF Ferrier 7-7-38-6W35, Ferrier Fietd (20 March 2G01), Decision 2001-8

{Alberta Energy and Utilities Board) Application 1042932

Earlier this spring, (he Alberta Energy and Utilitics Board
(“LEUR" or “the Board™) denied an application by Shell for a
Ticence to drill a level 4 critical sour gas well in the Clearwaler

area near Rocky Mountain House.' The Ticard held, in light ol

the evidence, that Shell’s oroposal would not assure public
safety. The decision provides helpful guidance and Board
commuiitary on a hamber of matlers, including Board
expectations of applicanis and administrative matters.

Public Safety

in rejecting Shell’s applicativn, the Board discussed the
criteria to he apphed m determmumng whether public salety will
be protected. The Board must address 1lself to the results 1l a
reasonable worst-case scenario were (o oceur, 1 spite of all
reasonable precautions, and determine whether public saleiy
could be adequately protected in those circumstances. In
making such a determination, the Board must be calisBied that
ihe related risk is acceptable; the applicant is not required 1o
demonstrate that there would be no risk whatsoever.” In the
circumstances of ths case, the EUB found that Shell’s
propesal would not assure public safety in the event of the
reasonable worst-casc scenario.

Emergency planning and preparedness

Much of the hearing and decision was locused on emergency
plamming matiers. Shell had proposed the use of a reduced
emeargency planning zone {"EPZ™). In accordance with EUB
requirements, the 1IPZ for the proposed welt was calculated to
be 19.2 kilometres from the well site, but Shell sought at the
hearing to reduce the zone to 4 kilometres for more effeciive
management. The Board detailed its expectations in relation
to an application for a reduced EPZ. It indicated that such an
application should be submitted [or review and approval al the
outset of & project, prior o any public consuliation taking
place, to allow for full review and public discussion. The
application should contained detailed informatton supporting
the applicant’s conlention that the caleulated zone would be
unmanageable, together with details for all public protection
and salety measures being proposed te ensure public safety in
Emergenc jes.’

The Board also listed some of the criteria that it considers in
determining whether a reduced EPZ is appropriate. These
nclude:

s local lerram;

« population densily,

«  preposed evacuation and shellenng critenia lor hydiogen
sulphide and sulphar dioxzide within and beyond the
reduced P2,

«  ignition criteria; and

+  proposed air quality monitoring strategy.

The Board mdicated thal ignilion crileria would be the most
important factor considered.® There is an expectation that an
applicant will address special needs and concerns ol residents
within the EPZ within 1ls emergency response plan prior to
submitting it to the EUD and adjuel ihe size and shape of the
EPZ in response to public concerns,

Public consultation

in this case, Shell’s initial public consultation efforts were
ciiticized and found to have a negative eflect on the ongoing
miteraction between Shell and members of the public. The
Board discussed its expectations for applicants’ public
consuliation efforts, indicating that the applicant’s informalion
must be “exiensive, consistent, factual and disclosed mna
limely way” * It also indicated that where a proposal 1s unigue
in some way or is part of a larger project, the applicant should
be prepared o discuss the entire project and how the project
complements other plans for energy development in the area.
These comments by the Board appear to be intended to
address ongoing public complaints refated to praliferation of
oil and gas facilities and the provision of Hmited mformation
on proposcd projects.”

Administrative matters

One adnuitstrative matter that the Board commented on was
the use of expert witnesses. This was sparked by the
revelation that the expert witnesses appearing on behalf of
some interveners had not met directly with the intervenecs.
‘The Board indicated that it expected expert witnesses to meet
with their clients before the hearing to facilitate the clients’
understanding of issues by sharing their experisnce and
advice.”

The Board also expressed concem because both Shell and
interveners had declined to reveal some infonmation to it at the
hearing. citing confidentiality restrictions in relation to pre-
hearing mediation undertaken by the parties. It made
reference to EUB materials on the Appropriate Dispule
Resolution process, which indicate that confidentiality
agreements must conform to regulatory and statutory
requirements, as some matters discussed in ADR may need to
be disclosed to the ELR or other regulators.”

Conclusion

While this decision 1s nolewayrthy stmply because the EUDR
rarely rejects well licence applications. it 15 also significanl
due to the guidance provided by the Board 1 relation to
procedural matters on licence applications. The clanfication
and critenia set out by the Board with respect o matters such
as public satety, reduced emergency planning zones and public
consultation will be helpfid to industry and the public alike.

(Canlinued or: Page 9)



Citizen Submissions under the North American Agreement on
Environmental Cooperation: Finding the Facts on Fisheries

Final Factual Record for Submission SEM-97-001 (BC Aboriginal Fisheries Commission et al) 11 June 2000, prepared in accordance
with Article 15 of the North American Agreement on Environmental Cooperation

This factual record represents the first instance where the
North American Agreement on Environmenial Cooperation
(*NAAEC") has been used to record Canada’s practices on
environmental enforcemenr, focusing on an allegation by a
group of Canadian and American non-government
organizations that Canada is failing to enforce the federal
Fisherivs Acr azainst B.C. Hydro. '

NAFTA Side Agreement

The NAAEC is one of two “side agreements” to the North
American Free Trade Agreement signed by Canada, Mexico
and the United States. While much of the agreement and the
mstitutions that support it deal with cooperative arrangements,
the NAAEC also contains specific obligations designed to
ensure that a minimum standard of laws and legal processes is
met, including the effective enforcement of environmental
laws,

The NAAEC also crcates the Commission for Environmental
Cooperation comprised of three institutions: the Council,
which is the governing body of the Commission and whose
members are the environment ministers from the three
countrics; a permanent Secrelariat situated in Montreal; and
the Joint Public Advisory Committee {“JPAC™).

Remedies on Enforcement

The NAAEC provides two remedies on environmental
enforcement. The first, under Part V, creates a procadure
available to the pariies where there has been a persistent
failure by a party lo enforce its environmental laws that can
Icad to an arbitral panel and a monetary enforcement
assessment. This procedure has never been used since the
NAAEC came into effect on January 1, 1994,

The second, the “citizen submussion process” established
under articles 14 and 15 of the agreement, has been initiated
on 20 occasions to date, The submussion process can be used
by any non-government organization or person asserting “that
a Party is fuiling to effectively enforce its environmental law™.
The process is managed by a special legal unit in the
Secretariat to the CEC and includes three stages. At the first
stage, the Secretariat screens the submission looking at
specified issues of form and substance {Art. 14(1)). At the
next stage, the Secretarial determines whether the submission
mcrits a response from the party, having regard to criteria such
as whether private remedies have been pursed {Art. 14(2)),

Where the Sccretariat requests a response, the party may
indicate that the mater 15 subject to a pending judicial or
admimistratve proceeding {pursued by the party), at which
point the process 1s {ernuinated, or if this is not the case, the
party may include any information that it wishes to submit
(Art. 14(3}). Based on the nformation provided, the
Secretariat may recommend to the Council that & factual
record, which is the ultimate sanetion under this process, be
prepared {Art. 15(1}). A two-thirds vote by the Council is
requircd to proceed to prepare a factual record (Ari. 15(2)).

On completion, a facrual record may be made public on a two-
thirds vote by the Council {Art. 15(7)). Only two submissions
have reached the completed factual record stage: the Final
Factual Record of the Cruise Ship Pler Project in Cozumel,
Quintana Roo and the B.C. Hydro Factual Record. The rest
were either rejected at an early stage or have not vet been
through the {ull assessment process.’

The question of what should be included in a factual record is
debatable and controversial. The only assistance offered by
the agreement §s a list of the types of information that can be
considered by the Secrelariat in preparing a factual record:
information provided by « party; and relevant technical,
scientific or other information that is publicly available,
submitted by interested non-government organizations or
persons, submitted by the JPAC or developed by the
Sccrctariat or independent experts (Art. 15(4)). The difficulty
for the Secretariat in preparing a factual record on the question
of the effectiveness of enforcement is determining what
constitutes a fagt, relating to the effectiveness of enforcement
without making an assessment or drawing a conclusion.

B.C. Hydro Submission

The submission in this case alleged that the federal
government is failing to cffectively enforee s. 35(1) of the
Fisheries Act against B.C. Hydro based on the fact that
Canada has laid only 2 charges against B.C. Hydro since 1990
“despite clear and well documented evidence that Hydro’s
operations have damaged [ish habitat on numerous
occasions™.* The submission includes a list of six instances
where it asserts that the operations of B.C. Hydro harmed fish
habitat and a comprehensive review of the impact of B.C,
Hydro’s operations at 33 locations. In reply, Canada argucd
that the NAAEC recognizes that enforcement includes more
than prosecution. It identified a list of five enforcement and
compliance stratcgies that are used to achieve long term
protection of the environment as it concerns fish and fish
habitat: new projects; regional lechnical committees; the
water use planning initiative and water quality guidelines.

This submission also alleged that Canada failed to consider the
environmental impacts of the production of energy for export
under the National Energy Board Act, but this allegation was
not addressed in the final factual record at the recommendation

of the Secretariat.

Factual Record

The BB.C. ITydro Factual Record is a lengthy document wlhich
contains a summary of the submission, a summary of
Canada’s response and a summary of the relevant information
and facts presented by the Secretariat. A Scope of Inguiry
document issucd by the Secretariat focused the information
gathering process on the nature ol the alleged vielations, the
nature of Canada’s responses and information relating to the
effectivencss of the responses’. The balance of (he factual
record consists of a detailed review of each of Canada’s five

MCHIANT
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Action Update

Proposed Amendments to the Canadian Environmental Assessment Act
and Aboriginal Interests and Perspectives

Aboriginal Interests and Perspectives and Canadian
Environmental Assessment Act Five Year Review
As noted in the last 1ssue of News Brief, the Environmenlal
Law Centre is taking steps to better deliver its public programs
to aboriginal communilies, among others. As part of this
eftort, the Centre will sirive to see 1hat each 1ssuc of News
Brief contains material that should be of interest to aboriginal
communities and their representatives. This article provides
an update of proposed amendments to the Canadian
Environmental Assessment Acr ("CEAA™Y in Bill C-19,
focusing on those particularly relevant to aboriginal
communities.

The CEAA has recently undergene a statutory required five-
vear review. The review process included national
consultations inchuding public sessions, specialized workshops
and an interactive website. More than 1,200 Canadians
participated in the consultations. The federal govermment
conducted two parallel discussion processes: one for
provinces and territories and one for Aberiginal organizations.
In addition, the Regulatory Advisory Commulttee (“RAC™), a
mutti-stakeholder group formed under the CEAA 10 advise the
Minister of Environment in respect of regulatory and other

" malters relating to environmental assessment, held numerous

meetings and preduced a report for five-year review. One of
the RAC meelings was devoted to exploring aboriginal
perspectives and recormmendations relevant to a renewed
CEAA. Bill C-19, as well as many documents and reports
resulting from the (1ve-year review process may be accessed
onlinc at the CEAA Agency website at <www.ceda-acee.gc.
ca®, The reports include subrmissions and recommendations
of the RAC and of the Metis National Council, the lnuit
Tapirisat of Canada and the Assembly of First Nanons. The
three aboriginal reports as well as the RAC report conlain
numerous recommendanons [or the new CELAA of nerest to
aboriginal communities. Although these recommendations
largely were not included in Bill C-19, the new CEAA does
takc some steps towards recognizing and incorporating
aboriginal interests and perspectives,

Key amendments to CEAA of general interest
Bill C-19 would make many changes to the current CEAA,
including amendments to:

» the class screemings provisions to facilitate greater use of
this assessmenl method

«  give greater potential to require assessments for projects
of Crown corporations

o clarity the transboundary provisions 1o betler epable the
federal government 10 assess projects with transhoundary
eftects

s enable regulations for assessment of certain projects
ouliside of Canada

« Improve coordinalion among environmental assessmenl
participants, including through giving the CEAA Agency
additional powers

«  ¢hminate the possibility that following a comprehensive
sludy process a project would go to panel review, while
mtroducing (he potential for better public participation n
and participant funding for comprehensive studies

« sirengthen the incorporation of aboriginal perspectives in
the environmental assessment process and 1o belier ensure
ithe applicability of the Act on reserves,

A summmnary of these and other changes 1o the CEAA are sel
oul in the Minisier's Report to Parliament titled “Strengthening
Environmenial Assessment for Canadians™ which may be
accessed at the mentioned website,

Changes of particular relevance to Aboriginal
communities

Provisions of Bill C-19 that arc of particular relevance to
Aboriginal communities include amendments 10:

« add to the purpeses of the Act “to promote
communication and cooperation between responsible
authorities and Aboriginal peoples with respect o
environmental assessment” {section 4)

» add to the factors that may be considered in conducting an
environmental assessment, community knowledge and
aboripinal raditional knowledee (section 16,1}

+ pive bands and other aboriginal representatives new rights
to notice when projects are to be assessed on reserve
lands, lands sct aside under self-govemment legislation or
lands in which Indians had interest (as defined by the
CEAA) (amendments to scoction 48)

»  requirc environmental assessments of all federally funded
projects on reserve lands when essential details of the
projects are known at the time of funding (through
deletion of current CEAA section 10{2)}

« allow for regulations governing the conducting of
environmental assessment and follow-up programs by
band councils on reserve lands set aside under the Tndian
Act {sections 10 and 39 (1)),

B Arienc Kwasniak
Executive Director
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Environmental Law Centre
Donors - 2000

The Environmental Law Centre cxtends its
gratimde to thosc individuals, companies and
[oundations that made a finaocial contribution
to support the Centre's operations in 2000,
They are:

BENEFACTORS - $5.000 +

Alperta Law Foundation

Alberta Real Estate Foundation

[y Chorical Canada Ine.

Lhucks Lnlimited Canada
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{EUE Rejects Sour Gas Well for Public Safety . . Continued from Page &)

Hopefuliy, the BUB will sce fit to revise the particular guides
and related documents to make this information easier for all
parties involved in well licence applications to find.

Topic:
By:
Date:
Time:

Where:

Cost:

| Cindy Chiasson
Steaff Counsel
Enviranmental Law Centre

Sea Alberta Fnergy and Utilites 3eard Interim Linective 117 97-6 tor firther expianation of e
classificatioa of sor gas wells m A lberta.
Albeoria Encrey and Ltilitics Board Decision 2001-9 p.3&.

Fhid, p30 e alsa Albeita Bueriy sl UTiltes Board ndoarmatiorad Letee 1L 2001-1.

An Environmental Law Centre
Seminar

Traditional Knowledge and Environmental Protection
Allan J Wolflcg, Siksika (Blackfoot) Nation
Thursday, September 20, 2001
12:00 to 12:30
12:30 t0 2:00 p.m.
The Environmental Law Centre
204, 10709 Jasper Avenue
Edmonton, Alberta
No cost, but bring your own lunch.

This seminar will explere the links between indigenous traditional

knowledge and the need to protect the environment,

“Treat the earth well!

Your parents did not give it fo you,

Your children loaned it to you

To register call (780) 424-5099 or 1-800-661-4238,
fax (780) 424-5133
or e-mail {schultzi@elc.ab.ca

We do not inheril the Earth from our ancestors,
We borrow it from our children.’

™
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{Citizen Submissions under the Marth American Agreement ., Cantinued from Page 7)

enforccment responses, listed above, includmg the principle of
“no net loss™ which is Canada’s guiding principle in its
approach to protecting fish habitat.

Of interest is the position of the respeclive partics on the test
for determining the relevant facts relating te the effectivencss
of Canada’s enforcement activities. Canada asserted that its
enforcement would be effective if it achieved “no net loss of
the productive habitats supporting the fisheries resources’™.
The submitters suggested that compliance with the underlying
environmental law is an indicater of effective enforcement;
further, compliance must result in achievement ol the
substantive purpose of the law”. While not adopting one
posilion or the other, the Sceretariat notes the CEC’s project
underway since 1997 to determiine the indicators of effective
enforcement and concludes that “an important purpose of a
factual record is to provide information that may assist the
public in assessing” whether a party's environmental
enforcement is effective®.

Expert Group

Because of the complex nature of (he subrussion, the
Secretariat formed an expert group lo assist it in obtaining
information under the process.’ In fact, the expert group sat as
a kind of panel, and received information, beth orally and in
wiiting, from the “stakeholders™ to the process, Canada, the
submilters, British Columbia and B.C. Hydre. Although ihe
expert group noted repeatedly that it did not have access to all
the information that would have been relevant to better
understand the effectiveness of Canada’s enforcement of the
Fisheries Act, it produced a substantial report that is appended
lo the [actual record.

To the extent that the factual record draws conclusions, they
are in the name of the expert group:

«  “the level of etfort Canada has invested in addressing
habitat concerns scems to vary widely by tacility.”™

¢ “where actions have been taken to reduce harm to fish
habitat caused by B.C. Hydro operations, in many
mstances these actions have paid dividends and have led
to marked improvements in fish habitat.”

= “the WUP (water use planning) process is an
improvement in many ways over previous strategies Lo
resolve harm to fish habitat.. . the overall direction of the
WTUP process is promising.. . the “proof” will lic in the
results over the next several years.”'

While the Secretariat is authorized by the NAAEC to consider
information developed by independent experts, in this case, il
may have used this arms length panel to draw the conclusions
ihat most readers would expect from such a lengthy and
ONErous review,

B Doona Tingley
Barrister & Solicitor

The full teak afall citizen submisswing, factual records and other ducuments related 10
submizzions nade onder Art. 13 olibe Speth dmerican dgreesent on Emdironmental
Coaperation ean be faund on a repistry on the CEC website <wvw cooorps.

Factual Recard, at 1.

Fartual Becord, w 21,

Factual Reeord, at 36

® Thil.

i Factual Record, at 38

The eapert panet was convened by Stephen Owen, Lamn Professor of Law & Public Poiicy at the
University af Victaria, and consisted of Willim Best. an expert in hydroglectric operativns,
Dican Lavid Coken. an expert in regulatory and compliance marters, and Mrefessor Mwchael
Healey, an eapest in fish habizat-related wsues

Factual Rerord, at 104,

Hrid.

Fartual Recerd, ar 104

Administrative Penalties

The following administrative penaltics were 1ssued under the Environmental Frotection and Enfumeement Act since the last issue of News Brief:

e 529.500. to DVP Purchase Comp. of Westlock County, owners and operators of a thermal electric power plant, for failing to have a bio
mass fuel drver, failing to totally enclose the ash collection and removal system, eight counts ol exceeding CO emissions, failing to
continuously monitor the CO flow rate at the powerhouse stack enissions, and failing to submit three reports by the specified time. A
Notice of Appeal has been filed with the Environmental Appeal Board.
$15,100 to Gull Canada Resources Limited operating the Surmoni Enhanced Recovery [n-Situ Heavy Oil Plant in the Municipality of
Wood Buffalo. The penalty was assessed to Gulf for failing to calculate certain emissions, failing to monitor other emissions, submitling
some monthly reports Tate, failing to submit others, and late submission of four 1999 annual reports as well as the Proposal for the
Groundwater Monitoring Program. The penalty was assessed under 5.213 (¢) of the Favironmenral Profection and Enhancement Act.
53,000 to Carmichael Permafrost Limited of Calgary for improper disposal of waste on land owned by the City of Calgary. The penalty
was assessed under 5.171 of the Envivanmental Protection and Enhancement Act.
$3,500. 1o Inland Cement Limited of Edmeonton for a discharge of particulate matter from an unauthorized source. The penalty was
assessed under 5.213(e) of the Eavirenmental Protection and Enhancement Act.

he following administrative penaltics over S500 were issued under the Public Landy Aci and Forests Act since the last issue of Newy Brigf!
5682.36 to Kelly Horse Logging of Edmonton for unanthorized timber havest in violation of s.10 of the Forest dct.
51,055,530 and $948. to GEX Resources Ltd. of Calgary for unauthorized usc of public land and contravening terms and conditions on two
of their leases; infractions contrary to §.47(1) and 47.1 of the Public Lands Act.
$1.000. 1o Johnny Caudron of Joussard for failing to return completed forms in violation of s.117.2 of the Timber Management Regulation)
$1,000. to Premicr Horticulure Lid. of Riviere du Loup, Qucbee for contravening tenms and conditions of an easement contrary to s.47. 1

of the Fublic Landy Act.

$1,250. to Canadian Natural Resources Limited of Calgary for unauthorized use of public land in violation of s.47(1} of the Public Lands Act.




Practical Stu

By Cindy Chiasson, £ ruromental Law Certre

Contaminated Land - Minimizing the Buyer’s Risk!

One of the mosl basic legal prmeiples
related to the sale of land 18 caveat
emptor or “buyer beware”, which puts
the onus on buyers to satisfy themselves
about the condition of any property
betore agreeing to buy il. While there
are some limited exceptions, this
principle will apply to the large majority
of real estate transactions. Any
prospective buyer concerncd about
envirpnmental liability should take two
steps before making an offer on a
property. First, the buyer should
consider the level of risk he or she is
willing 1o bear in relation to
environmental concerns. Second, the
buyer should learn as much as possible
about a property, its past uses and its
current condition. If buyers consider
their own level of acceptable risk and
obtain information about property, they
can prescnt offers to purchase that
contain safeguards to protect them from
cnvironmental liability.

Information is the kev element for
buyers in any possible purchase of lund.
The more inlormation buyers are able to
gather about property, the less the
likelihood of unpleasant (and often
costly) surprises after transactions close.
It is important to gather as much
information as possible, as early as is
possible in the transaction. There is a
wide tange of information available
about property and its environmental
state,” Somc cxamples are government
documents such as approvals, licences
and enforcement records: land titles
searches; or environmental site
asscssments. Buyers should focus on
locating any record or source that might
¢ive information about previous and
current properiy uses and environmental
conditions,

In gathering such information, one of
the most cbvious steps is fo ask parties
involved in the sale, such as the seller,
real estate agents and lenders. Sellers
and real eslate agenls are all under
certain legal duties to disclose
information about property. With the
help of a lawvyer, buyers can also
include conditions in offers to purchase

that will help them to access
environmental information about
properly. Govermment sources are also
helpful, but some government
information may not be publicly
accessible. Once buyers have
information in hand, they should review
it with somcone who can assist them in
understanding it and assessing its
implications in relation to their own
concerns. The proper “assistant” will
vary depending on the information
collected, and could be a real estate
agent, lawyer or cnvironmental
consultant.

Prospective buyvers may be starting 1o
think, “This sounds like too much work.
AllT want to do is buy some land.

Can’t the real cstate agent deal with this
for me?” The answer is “Maybe, but
you shouldn’t rely on it.” In part, this is
due 1o the legal consequences flowing
from the relationship between the real
estate agent and others in property
iransactions. The law treats the real
cstate apgent as a fiduciary of the seller
and thus certain duties are owed to the
scller. While the Taw does impose
dutics on real estate agents to be trathful
and honest in dealing with prospective
buycrs, they do not have the same type
of fiduciary obligations to those buyers.
Due to this, buycrs should always ask a
real estate agent who they arc
represeniing in a transaction and to
whom their legal duties lic.

Another reason why buyers should not
rely wholly on real estate agents is that
standard forms uscd by those agents
often may nol provide sufficient
protection {rom environmental liability
or otherwise adequately address
cnvironmental matters. At the very
least, buyers should carefully read any
forms presented to them by a real estate
agent and asscss whether those forms
will adequately protect them from
possible environmental liability. Even
better, buyers seriously considering
buying a property should consult with a
lawyer cxperienced in environmental
law before presenting an offer 1o
purchase.

In developing an offer to purchase,
buyers should consider the following:

«  their current level of knowledge
about the property and its
environmental condition;

+ ways in which they can get as
much environmental information
about the property as possible;

+ assurances that they want to recelve
about the property’s environmental
condition; and

= ways that they want to deal with
any risk of environmental liability.

With a lawyer’s help, buyers can
develop offers to purchase that address
these matters. This can include a
variety of conditions, such as:

+ the ability to inspect the property
and conduct tests;

»  the right to receive environmental
information about the property
from the seller and others; and

+ the ability to back out of the
transaction if the buyer is not
satisfied with inspection or test
results.

In the offer to purchase, buyers can also
seek promiscs from scllers about
envirofrmental matters, including the
properly’s condition, its suitability for
any intended uses by the buyer,
compliance by the seller with applicable
environmental laws, and the abscnee of
government orders that affect the property,

Ii 1s ultimately the buyer’s choice
whether or not to purchase a particular
property. With some forethought and
care, buyers can minimize the risk of
purchasing contaminated property. Get
the Real Divt: Contaminated Real
Estate and the Law in Alberia,
published by the Environmental Law
Centre, is a valuable guide for
prospective buyers and their advisors,

! A version of this article was oniginally peblished @

Encompuss Yol 5, Wo. 3, Februar ! March 2001,

. Chiagson, et the Recd Dive: O ontaminated Real Esiaie
awnct the Law in Alherta (Edmonten. Environmendal Taw
Cenire, 20001, 37-45 and Appendix 14, See also Nows
Arief, Yol 14, No.2 at 12, and Mews Bricf, Vol 10, No.2 at
12
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Dear Staff Counsel:
I own a number of strip malls in
Alberta. Recently T have been
looking at a fantastic deal on a mali
in the sunny hamlet of Upper
Rubber Boot, Alherta, This is just
my kind of strip mall and it has all
the usual things I like in a mail and
more! Dowever, it’s the more that
gives me some pause. You sce this
mall has a gasoline service station on
site and [ have never purchased a
strip mall that included a station,
The Trustus station has been there
since 1981 and the strip mall is
owned by some dear “mom and
pop” seniors. They have been there
for ages and tell me they never had
any problems with the property.
The realior said that the Trustus site
might have had a Phase 1
assessment (what is that?) and will
try to find the papers-if T want them,
My annoyingly picky young lawyer
advised me that before T close the
deal on ihis gem J should perform
some sort of an environmental land
search. Should 1 arrange for an
environmental assessment of the
property (§ really don’t need any
more delays!?) or is the yvoung legal
beagle just looking for more bhillable
hours?

Sincerely, Ida Byeurmali

Dear fda Byeurmall:

You and vour picky young lawyer are
wisc 1o be concerned about
covirommental malters prior 1o clesing
this land deal. There is a basic legal
principal that applies to most
purchases. including land, and it is
“buyer beware!” 1t is important to
caution that as to what should have
been discovered by the buyer or
disclosed by a seller is a matter that is
often very complex and always in need
of legal review. Each transaclion will
present a different sct of (acts requiring
a thorough cxamination by someonc
wilh an experlise in such matters.

The service station is your [irst
obvious clue. Since 1986 there has
been a provincial fire code that deals
with underground storage tanks.

_ Ask Staff Counsel

Strip Malls Give Me Gas

Standards for the tanks have been since
enhanced by the 1992 Safery Codes
Aet. Also impacting this type of land
sale and use will be the Environmental
Protection and Enhancement Act the
Alherta Fire Code, the Water Act,
municipal by-laws and other
regulatory devices-to name a few.

Knowing this, vou and your lawyer or
Just vour tawyer should speak to the
teallor Lo see the alleged Phase [
assessiment, then evaluate the need to
arrange for further covironmental
assessment of (he property. Due
diligence and assuming nothing are
key to all land transactions,

A [ull eovironmental site assessment
(“ESA") will find out whether your
property is potentially or actually
contaminated, determine the extent of
any contamination and if need be
provide a strategy for the remediaton
of the contaminated property.

However, there are three different
stages of environmental site
assessiment and they are cornmonly
known as phases. Phasc TESA isa
preliminary investigalion and is used
in determining whether your property
may be contaminated. Phase I docs
not involve sampling, measuring or
analysis of environmental components
of the property. such as soil or water.
This phasc is the only level subject to
any form of standard '

Phase Il is concermed with confirming
and establishing the exisience of
contamination on your propetty or
showing the absence of the
contamination. The type or extent of
analysis or sampling that will take
place is delermined on a.case-by-case
basis.

Phase I11 is the process by which the
extent of contamination is armved at. It
will advise you on options (o de-
contaminate your silc as well as
estimating the cost of doing so. This
phase is generally used where there are
unacceptable levels of contamination.

Finding an asscssor is the first step to
be made once you have decided to
perform an ESA. The most common
profcssionals for carrying out an ESA
arc engineering or environmental
consultant firms. It is important (o note
that currently there does not exist a
mandatory standard or criteria
associated with those whoe perforin
ESAs. The selection of an ESA
asscssor is therefore a case of buyer
beware!

Tda, space does not allow for a more
thorough review of the assessment
process. T covered some essentials but
there is more. Heed yvour lawyer’s
advice and perform an environmental
review of the property. T suggest thal
you get a copy {your lawyer probably
already has one} of Ger the Real Dirt
[rom our Environmental Law Centre
(ELC). Also nole that for a fec of $25
plus GST, the ELC can perform an
enforcement historical search or
prepare specialized research papers
(such as: all prosecutions since 1993)
for $35 plus GST. For further
information, pleasc phone the ELC al
{780) 424-5099 or fax (780) 424-5133,

Good luck with your purchase Ida!
Remember; atways be wary of what lies
beneath!

Ask Staff Counsel is hased on actual
inguiries made to Centre lawvers. We
invite you to send us vour requests for
information cio Bditor, Ask Staff
Counsel, or by e-mail at elci@ielc.ab.ca
We caution that although we make every
effort to ensure the accuracy and
timeliness of staff cowisel responses, the
vesponses are pecessarilyv of a general
netire. We nree our readers, and those
relying on our readers, 1o seek specific
advice on matters of concern and not to
relv solely on the information in this
pribdication.

Ask Staff Counsel Editor:
Arlene Kwasniak




