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The Court held that the Defendant had
breached the standard of care owed by a
reasonable sohicitor to its client. Faclors
that the Court considered relevant in

A decision of the British Columbia
Supreme Court earlier this year should
interest legal practitioners who deal
with commercial and real estate
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transactions. In this case, a Vancouver
solicitor was held to have breached his
duty of care to his cliens by Failing to
alert them to an environmental
abatement order applying to property
they were purchasing.

The Facts

The Plaintiffs retained the Defendant
solicitor to act on their behalf in the
purchase of unsubdivided land for
development as a residential housing
complex. At all relevant times, there
was hogfiel buried on the property
which caused leaching of contaminants.
All parties were aware of this situation.

finding a breach included:

The Defendant claimed expertise in
complex transactions involving
commercial real estate purchase
and develepment, and should have
thus recognized the envirommental
concerns and sought assistance
from a lawyer with environmenial
expertise;

The Pefendant was aware of the
applicable environmental
legislation and the potential
liability of property owners for
non-compliance;

?:gﬁ::fe{:;;ﬁg};:- Give Them What Aﬂe{ t%l(? transaction closcd, but before ¢ The Defendant’s firm had in its
They Deserve........cccoovureun... 11 subdivision approval was granted, the library a recent manual on avoiding
provincial Ministry of Environment environmental liability, which
Ask Staff Counsel advised the Plaintiffs of an outstanding highlighted purchasers’ concerns;
. Public Land Berry Pickers in a pollution abatement order that had been
Jam? 12 issued under the B.C. Waste «  The Defendant’s firm had issued an
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Management Act' dealing with the
removal of the hogfuel leachate, The
Plaintiffs sued the Defendant solicitor in
negligence, The Plaintiff claimed
damages in excess of two million
dollars for the costs of leachate control
and carrying charges incurred when the
subdivision approval was delaved.

alert on envirommentat liability to
its clients;

During the course of the transaction
in question, the Delendant’s firm
was devcloping environmental
clauses to be added to their
standard precedents;

{Continued on Page 2)
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(Environmental Orders and Actions _._cantinued from page 1)

= At the ouisct of negotiations in this
transaction, the Defendant had seen
a preliminary municipal
subdivision approval that suggested
contacting the provincial Ministry
of Environment regarding the
leachate problem, The Defendant
also admitted that the Plaintiffs
were relying on him to conduct due
diligence on their behalf,

While the Court found that the
Defendant had breached his duly of care
as a solicitor, the Plainti{fs’ case
ultinately failed due to tack of evidence
of causation. The Court found that
there was sufficient evidence that the
Plaintiffs would have proceeded with
the transaction regardless of the
existence of the pollution abatement
order.

Alberta Applicability?

In spite of the lack of causation, this
case raises a red flag for lawyers with
commercial and real estate practices.
We are unaware of any similar case in
Alberta. Howcver, based on the
reasoning in this decision, an Alberta
court could find a duty of care on
solicitors in real cstate or conunercial
transactions to conduct relevant
environmental searches and report the
results to their clients in a timely
fashion.

Potential Searches

There are standard searches that can be
done by Alberta practitioners as part of
due diligence for environmental
concerns. Since April 30, 1998, section
210.1 of the Environmental Protection
and Enhancement Act *(EPEA) has
enabled the registration of enforcement
orders, environmental protcclion orders
and designations of contaminated sites
under that Act on certificates of title. Tt
is important Lo note, however, that a
Director of Alberta Environment is not
obliged to register any of these
documents against title; such an action
is discretionary on the part of the
Director. > As sucly, a title search that
does not reveal any-of these documents
is not necessarily conclusive,

Alberta Environment maintaing
databases containing information about
enforcement action taken nnder EPEA
and predecessor legislation, including
orders, prosecutions and administrative
penalties, and information about
reclamation certificates issned on
privale land. The search services for
these databascs are operated by the
Environmental Law Centre under
contract to Alberta Environment.
Further information and fee structurc
for searches are available from the
Environmental Law Centre and are
posted on the Environmental Law
Centre website.”

The Alberta Energy and Ulilitics Board
(EUBY) provides a Land Devclopment
Information Package upon request for
those planning land subdivision or
development or purchasing land for
those purposes’. Each package will
provide information on oil and gas
related facilities and coal mines in the
vicinity of the arca identified to the
EUB by the person requesting the
information. Previous cditions of News
Brief have provided lists of potential
sources of environmental information®.
As well, Environmental Law Centre
stalT counsel are able 10 answer
questions and provide information and
guidance to practitioners dealing with
environmental concerns.

8 Cindy Chiasson
Staff Counsel
Enmvironmental Law Centre

R.EB.C.19%, ¢ 482,

SA 1992, ¢ B-133

Section 210,123 EFEA.

See www elegh.calsevices/search? himl {Bnvire ta]
Enforscment Historical Search Setvige) und

warar el ab.easervices wellsite him (Wellsits Reclamation
Historical Search Service),

5 Alberta Energy and Utilities Board, General Buflesin G5
29-4 (12 March 199%). GB 99-4 is accessible on the
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Enforcement Briefs

By Jillian Flett, Alberta Environment

First Enforcement Order Issued Under Alberta’s New Water Act

On September 10, 1999, the first
enforcement order was issued under
Alberta’s new Water Act’.  The order
to Valiant R.V. Park In¢. required the
removal of a water well and pump
house that had been constricted on
the bank of the Sheep River. The
order also required the removal of fili
material located on the riverbank and
the restoration of the riverbank.

The fill material had been placed on
the river bank at the Valiant R. V.
Park site without the nccessary
approvals {contrary to 5.36 of the
Water Act). Based on the volume and
location of the fill material, there was
a concern that the structure holding
the £ill would collapsc and the fill
would cnter the Sheep River and
cause siltation, -

A shallow well had been installed in
the gravel beside the Sheep River to
withdraw surface water from the river
without the necessary approval
(contrary to 5.36 of the Water Act).
Bcecause of the high demand for water
from the Sheep River, a moratorium
has been in place since 1985,
prohibiting new water diversion from
the river. Therefore, no new
approvals were being issued for this
type of activity.

Under the Water Act, the director
may issie an enforcement order
when she/he believes there has been
a contravention. Pursuant to s.136,
an enforcement order may require
that certain steps be taken to come
into compliance with the Act. These
include:

- removing the works placed
without an approval,

- restoring or reclaiming an area
afTccled to a condition
satisfactory to the director,

- repairing works in order to
protect human health, property
or public safety,

- suspending or canceling an
approval, license or registration,

- stopping an activity, diversion or
operation of a works that has no
approval, or

- taking any action the director
considers nccessary to facilitate
compliance with the Act,

It is an offence not to comply with an

enforcement order.

The Valiant order (as amended on
October 27,1999) required that the
unauthorized well be immediately
removed and reclaimed by
November 30,1999. It also required
a plan outlining how and when the
fill material would be removed and
the riverbank restored. This work
was to be completed by November
30,1999, The company was required
to report weekly on its progress and
provide written confirmation within
5 days of the work being completed.

The Valiant order emphasizes the
need for water users to obtain an
authority to use water, especially in
situations where there is a limited
amount of available water. It also
emphasizes the importance of the
approval requirements restricting
activities along the riverbank as a
way to protect the aquatic
environment by preventing erosion
and siltation,

The Water Act also provides for
water managernent orders to prevent
problems that could cause an adverse
effect to the environment, public
health or safety. These proactive
orders are in addition (o the more
reactive enforcement orders that are
tripgered by a contravention of the
Act (which may be after the damage
has occurred).

Pursuant to 5.97, water management
orders can be issued for many
circumstances including;

- if the director is of the opinion
that 4 household user, approval
holder or licensee has a
diversion that may cause an
significant adverse effect on the
aquatic environment, hiuman
health, property or public safety,

- if the director is of the opinion
that a temporary diversion
should be suspended or if a
flood may occur, or

- for the purpose of administering
priority under the Act.

The approval requirements and the
remedial orders available under the
Water Act are important tools to
ensure proper allocation of water and
protect our valuable water resources,

! S.A. 1996, ¢ W-3.5.

Water Law
Backgrounder
by ELC Staff Counsel

Waler appropriation rights in
Alberta are regulated under
the Water Act. This fairly
recent statute replaced the
Water Resources Act, which,
together with its similar
predecessor, the Norihwest
Irrigation Act govermned
water rights in whal is now
Alberta since 1894, In many
ways, the Hater Act
modemized water rights
regulation.  Significant
among them was the Act’s
expanding and updating
cnforcement mechanisms.
Unlike the scant
enforcement provisions in
the Water Resources Act, the
Water Act conlains an array
of provisions, modeled on
the enforcement provisions
of the Environmental
Protection and Enhancement
Aet.
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In the Legislature...

Federal Legislation

Bill C-32, the Canadian
Environmental Protection Act
received Royal Assent September
14, 1999. Tt will come into force
when it is proclaimed carly in 2000,
A majority of the Standing Senate
Committee on Energy, the
Environment and Natural Resources
recommended that a review of the
legislation conunence once if is
passed rather than waiting for the
required five-year review.

Federal Regulations

The Minister of the Environment has
published a list identifying
compames, alternative limils, and the
time period that the limits apply re
the reduction of benzene in gasoline.
This is further to the Regulations
Amending the Benzene in Gasoline
Regulations that permitted
companies unable to meet the July 1,
1999 impiementation date for the
reduction of benzene in gasoline to
set a temporary alternative limit.
(Canada Gazette Part I, Scptember
4,1999, pp. 2500-2503.)

The Department of the Environment
has issucd a Notice to Anyone
Engaged in the Production, Import
or Use of Ozone-depleting
Substances (ODSs). The Notice
describes the process and lime frame
the Department will use in
considering exemptions for essential
uses of ODSs as agreed to under the
Montreal Protocol. The exemptions,
for 2001 and beyond, allow for the
production or imporiation of new
ODSs after their respective phase-out
dates for those substances considered
“egsential”. A decision of the Fourth
Meeting of the Parties o the
Monireal Protocol agreed to allow
possible exemptions.

Alberta Regulations

Three Regulations werc filed in
August 1999 pertaining to the
Electric Ultilities Act. Thesc are the:

VAT T A KIS A T000

[n Progress

Balancing Pool Regulation (AR 169/99),

Direct Sales Regulation (AR 180/99), and the

e Power Purchase Arrangements Regulation (AR 170/99).

(The Alberta Gazette Part 11, September 15, 1999, pp. 728-736, 736-740, 784-
788.)

The Water (Ministerial) Regulation, AR 205/98 has becn amended by AR 200/99 as of
September 3, 1999. The amendment specifies the only bridge crossing included in the
definition of "crossing” to be a single span bridge. The amendment further amends
Schedule 2, Activities Within Designated Areas of the Province for Which an Approval
is Not Required, by defining what “crossing” includes and specifying circamstances
where an approval is not required re a crossing in a water body in the Green Area. (The
Alberta Gazeite Part I, September 30, 1999, p. 898)

Cases and Enforcement Action...

The Federal Court of Canada, Trial Division has released its Reasons for Order in
Rocky Mountain Ecosystem Codlition v. Canada (National Energy Board). The reasons
arise out of motions to strike out two applications for judicial review filed by the
Coalition re the Alliance Pipcline Project. The first application sought an order sctiing
aside the decision of the Board regarding the Project while the second, sought relicf in
the nature of mandamus reguiring the Department of fisheries and Oceans and the
Prairie Farm Rehabilitation Administration to conduct a panel review of the Projeci.
Both applications were struck out.

Alberta Court of Queen's Bench Justice Medhurst denied an application to have
environmentalist Dave Jensen ruled in contempt for not providing adequatce information
in the court action launched against the Municipal District of Clearwater and
Richardson Brothers Lid. engineering firm. Jensen laid the citizen's charge under the
federal Fisheries Act in August 1997, The case is scheduled to go to trial November 17,
1999 in Rocky Mountain House Provincial Court.

In a decision September 13, 199%, an Alberta Provincial Court Judge in Hinton assesscd
a fine of $15,000 to a man following a guilty plea 1o poaching a bighorn sheep in fasper
National Park. The man also pleaded guilty to unlawful posscssion of wildlife under
the provincial Wildlife Act and was asscssed a further $100 fine, Jost his hunting licence
for two ycars, and forfeited his rifle.

A Federal Court of Appeal decision upheld the July 1998 ruling striking down the
federal permit allowing a logging bridge built by Sunpine Forest Products over the Ram
River near Rocky Mountain Housc. The niling requires a new federal environmental
assessment that will consider the cumulative impacts of the project. (Sec The
Regulatory Review, July 1998, IV.9 and News Brief, Vol.13, No.3,p.7.)

A Federal Court decision by Justice Rouleau has ruled the Parks Canada decision to
approve the convention centrc at Lake Louise complies with the Canadian
Environmental Assessment Act. Two environmental groups had applicd for judicial
review of the decision in July 1998 and were represented by the Sierma Legal Delence
Fund. The groups were concerned that ali components of the convention centre, along
with the overall impact the development would have on Banff National Park when
combined with other plans for the area were not considercd. The groups are
considering an appeal. :

[ | A_ndrew Hudson, Staff Counsel
Dolores Noga, Librarian
Environmental Law Centre



Canadian Environmental Protection Act Review - A Saga of Strife

The 1988 Canadian Environmental Protection Act (CEPA) is
the major federal statute capable of regulating the worst toxic
pollutants in Canada. CEPA requires Parliamentary review
within 5 ycars of enactment. In June of 1994, the House of
Commons referred the review to the Standing Committee on
Environment and Sustainable Development. The five years
since have been characteriscd by highly charged tension among
champions of health, environment, labour and other public
interesis, the government, and the regulaled chemical and other
affected industries.

In its review, the House of Commons Standing Corunittee criss-
crosscd the country, heard hundreds of witnesses and read
wrilten submissions from the ambit of stakeholders, including
represeitatives from industry, environment, health, labour,
governments and academia. After these processes, in 1995, the
Commitice produced its report titled Jts About Our Health!
Towards Pollution Prevention. This visionary 365 page
docmment containing 141 recommendations called for a
thorough revamping of CEPA to facilitale and compel a more
ambitious federal agenda for environmental and health
protection. Among recommendations, the Commitice urged
calttion in harmonization, strong cilizen suil provisions, phase
out of persistent, organic pollutants (“POP’s”), mandatory
pollution prevention planning, a strong, aggressive federal role in
environmental protection and meaningful application of the
precautionary principle. Of particular nole, the Cominittee
recommended that CEPA’s assessment process for toxicity
specifically allow for hazard assessment for inherent toxicity as
an alternative to CEPA's current risk assessment.'

The federal government issued its formal response 1o the
Committee’s report in December of 1995. The response report
titled Emvironmental Protection Legislation Designed for the
Future — 4 Renewed CEPA, rejected many of the Committee’s
key recommendations. For example, it declined to support
hazard assessment, supported harmonization, and advised that
CEPA require only “virtual elimination” of POP’s -- a
measuie falling short of actual phase out.

In December 1996, Government introduced the first CEPA
renewal bill, Bill C-74, On key public interest and federal
leadership matters, this Bill reflected Government response to
the House Comumittee Report. It retained soiely risk
assessment for determining CEPA toxicity; contained weak,
and arguably illusory citizen action suit provisions;
authorized, but did not require pollution prevention planuing;
addressed only virtual elimination of POPs as set by emission
limits in regulation and not actual phase out; supported
vigorous harmonization instead of an aggressive federal role
and included a statement of the precautionary principle that
permitted only cost effective steps 10 be taken in the absence of
scientific uncertainty. Bill C-74 died on the order paper with
the dissolution of the House for the June, 1997 federal
election.

The House of Commons reintroduced a revised CEPA in
March 1998 as Bill C-32. Bill C-32 carried over Bill C-747s
reflection of the government response on the mentioned public
interest and federal leadership maitters. Sccond reading and
debate ensued and in April 1998, the Bill was refcrred to the
Standing Commuittee on Environment and Sustainable
Development.

The Commitlce review took place over 11 months. Tt accepted
submissions and heard witnesscs from every relevant sector.’
Following clause by clause review it made 157 amendinents.
Although many of these were of a technical nature, some were
substantive and {rom environmental and health advocates
prospective, strengthencd the Bill. These included allowing
some room for government action on the basis of inherent
toxicity,; altering the definition of “virtual elimination” and
changing text so that a risk based asscssmcent is not always
needed for a subslance 1o be put on the track for virlual
elimination; weakening the harmonization requircients and
removing the words “cost effective”™ from one occurrence of
the precautionary principle. The Committce reported to the
House on April 15, 1999,

The Environment Minister and othcr Liberal members then
tabled amendments to the Bill. Somne, in effect, changed
Commitiee amended text back to the original C-32 provisicns.
These included re-inserting the words “cost effective” in the
precautionary principle and changes so that a risk based
analysis for toxicity be required for substances on a virtual
elimination track. The House passed the amendments though
three Liberal members of the Conunittee that revicwed the Bill
voted against them. The Bill was then introduced in the
Senate for first reading.

The Senate Standing Committee on Energy, the Environment
and Natural Resources scheduled public hearings, Once again
interested stakeholders had opportunity to present their views,
but this time to a new audience, for the proverbial sober
second look. The Environmental Law Centre appeared before
the Senate Committee on August 31, 1999, Although
consistent with Senate’s usual practice, the Committee did not
amend (he Bill, it clearly was moved by its tension-laden
history. A majority of them recommended that a review of the
legislation commence once it is passed rather than waiting for
the required five-year review, Proclamation is planned for
early 2000.

Bl Arlene J. Kwasniak
Exectitive Director
Environmental Law Centre

1. With tazard the intrinsic or nt may be suflicient for
CEFA conteol With tisk t, CERA toxicity cannet be found without firs!
determining and quantifying what amouns of a substance would constitans harm il exposure.
Public interest rep iwres atgues that b of the exp quirement, risk i
along will not facilitate federal regulation of a host of substances or combinations of suhstinees
that are abwviously tosdc. Industry advocates, on the other hand, argue against CEPA's allowning
for hazard assessment,

Both Environmental |Law Cenire bricfs mentioned in s article may be accessed trough the
ELC homepage at sww.ele abca

toxdcity of suh
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Case Notes

Oil and Gas Well Operator Liable for Damage to Livestock

Jones v. Mobil Canada Ltd. (19%9), Calgary 9001-10202 (AB.Q.B.)

Introduction

Thig Alberta Court of Quecn’s Beneh decision should attract
attention from livestock producers and from the oil and gas
industry, The case provides a uscful example of the kind and
degree of evidence requircd to enable a Court to address issues
of negligence and nuisance in relation to oil and gas
operations which impact agricultural activities such as
livestock production. It sets forth and analyzes the clements
necessary to prove a claim in negligence or in nuisance and
makes important statements on standard of carc for (he oil and
gas industry in the circumstances.

The Nature of the Claim and Issues Addressed

The claim against Mobil raiscd causes of action in both
negligence and nuisance. To succeed in negligence Mr. Jones
had to establish thal Mobil owed him a duty of care, that the
duty was brcached by failing to meet a standard of care, and
that damages had occurred as a result of that breach of duty.
In order to establish the alternative claim of nuisance, Mr.
Jones had (o prove that Mobil wrongfully interfered with his
use of property by virtue of contamination resulting from
Maobil's use of the lands. In this regard, the Court discussed
concepts of liability for nuisance, including the concept of
strict liability for nuisance, under the doctrine known as the
Rule in Rylands v. Fletcher’.

If the Court found either breach of duty of care or nuisance, it
would then address whether Mr. Jones had proven a causative
link between the actions of Mobil and the health problems of
his cattle herd. If a causative link could be shown, the Court
would then move on to address the appropriate level and
determination of damages.

The Evidence

The Court spent a great deal of time reviewing the PlaintifT"s
evidence in relation to his livestock operations including the
chronology of health problems of his cattle herd. 1t considered
details of other oil and gas and ranching operations in the arca
as well as other possible causes for the health problems
expertenced by the cattle herd. Of note was that Mr. Jones hiad
kept very detailed records of his cattle operation and had
considerable data on birth dates and weights on individual
animals from 1980 onwards. For example, he had detailed
records on the animals he alleged had been exposed to
contaminants. The records provided individual histories for
the exposed animals inchuding graphs comparing their weighi
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gain to weight gain of animals not exposed 1o conlaminants
and described reproductive problems attributed to exposure to
oil and gas contaminants. As well, Mr. Jones provided
evidence on the specific sites where contamination was
alleged to have occurred, the history of complaints to Mobil,
and on how the complaints were handled. Also in evidence
were Lests conducted by Mobil as well as by departments of
Alberta Environment, A considerable amount of testimony
from both Mobil’s and Mr, Jones® witnesses concerned
matters such as the toxicity to livestock of materials used in cil
and gas operations, issues of soils management and chemical
deficiencies alleged in relation to the cattle herd as well as
evidence relating to the virus diarthoea (BYD) alleged tobea
possible cause of the herd’s health problems. The Couit
closely reviewed each iiem of evidence.

The Court’s Analysis
Establishing Negligence and Nuisance

The Court first dealt with the claim in negligence. Mobil had
conceded that as an operator of oil and gas wells on Mr. Jones’
property and property that he was leasing, it owed a duty of
care to Mr. Jones. Consequently, the first issue 1o be
determined was the appropriate standard of care to be applied
to Mebil. The Cowrt found that Mobil’s knowledge of the
harmful effects of oil and gas contaminants on livestock and
the previous complaints from Mr. Jones raised the standard of
care beyond general indusiry standards to impose a duty to
effectively prevent access by cattle by providing cffective
fencing. Since Mobil had not erected cffective fencing, it
breached its duty of care.

By contrast, the Court found that Mobil through its
predecessor, Canadian Superior, met the appropriate standard
of care by burying a flare pit in accordance with the
remediation practices of the industry at the relevant time.
However, in dealing with the nuisance claim, the Court found
that burying the flare pit had created a condition that led 1o
nuisance. The Court determined that Mobil would bear strict
liability for such nuisance. The Courts stated, applying
reasoning from Smith Brothers Excavating Windsor Ltd. v.
Camion Equipment & Leasing Inc. (Trustee of)’, that:

In muisance, a Court must be satisfied that
the Defendant has done all it rcasonably
could and all that was practicablc o avoid
the nuisance, even where, ... the special use
the Defendant makes of the property
benefits the community as a whole.

(Continued on Page 11



Minister Rejects Recommendations of Environmental Appeal Board

Mizera et af v. Director, Northeast Boreal and Paridand Regions, #2, Alberta Environmental Protection, re: Beaver Regional Waste
Management Services Commission (13 July 1989} 98-231 - 98-233-R (EAB)

If not for the interminable picrcing sound of backup beepers
from heavy trucks dumping garbage into the Beaver
Regional Waste Management Scrvices Commission landfil],
whoops of joy could have been heard from the modest farm
houses surrounding the landfill on the outskirts of the
Village of Ryley. After years of fighting insouciant
regulators, and an arduous appeal to the Environmental
Appeal Board, it appearcd that their concerns about the
landfill and its ¢ffect on the environment and the nse and
enjoyment of their property were finally heeded.

The happiness of the landowners only lasted as long as it
took 1o read the Board’s 80-page report. Appended to the
back of the report was the crushing Ministerial Order of
Environment Minister Gary Mar which, in effect, rejected
the Appeal Board’s recommendations that the landowners'
environmental and other concerns be addressed by a new
application and a new decision be made by the Direcior.
Considering that the Board found that the issuance of the
Dircclor’s approval was contrary to the Environmental
Protection and Assessment Act' (“EPEA”) and, at very
worst, an abuse of process, the Minister’s decision 1o uphold
the approval was surprising to them, if not shocking.

Scveral landowners, primarily small farmers who lived
adjacent or ncar the landfill, appcaled the Director’s
decision to allow this major expansion. After 3 days of
hearings, which lasted into the wee hours of the moming,
the Board issued a decision recommending that (he appeals
be allowed. The Board was unabashed in its condemnation
ol the Director’s decision and the “bending of the rules” that
was dong for the benefit of the Commission, Concerns of
the Board included the Director’s failure to order an
environmental impact assessment, the incomplcteness and
lack of information in the Commission’s application for an
approval and the Director’s decision to approve the
expanded landfili despite insufficient and conflicting

_ information rcgarding the impacts of the expansion and
despite significant concerns by the Director’s technical staff.
The Board concluded: "In fact the decision was at its very
worst an abusc of process and at the very Icast a quantum
leap backward in a standard to which Albertans hiave
become accustomed to and demand.™ The Board’s
recommendations included requiring the Conunission 10
resubmit a complete and detailed application with a new
review and decision to be made by the Dircctor.

Under EPEA, the report and recommendations of the Board
must be forwarded to the Minister of Environment who then
may accepd or r¢ject the recommendations of the Board and
make any decision that the Director could have made in the
first instance. 1n this casc, the Minister issned an order
which neither addressed the Board’s findings of illegality by
~ virtue of failure o comply with EPEA’s requirements, nor
the Board’s comments on abuse of process. Tnstead, the
order varied the Director’s deciston by requiring that certain

reporis and plans be prepared by the Comimission
(previously requested by the Director) and submitted over
the next two years. Esscntially the only new requirement in
the Minister’s order was that the landowners must be given
an opportunity to comunent on these reports and plans and
the Commission must held a public meeting in the village of
Ryley prior 10 the Director approving the plans.

This is not the first timc that the Board's decision and
reconunendations have not been implemented.  For
example, in earlier proccedings, a Mr. Stelter successfully
appealed a decision by the Director of Air and Waier
Approvals to permit the discharge of sewage effluent across
his farmland®. Although the Minister ordered the Board’s
decision be implemented, the Director reissued an approval
permitting the very discharge that the Board had found
unrcasonable. Mi. Stelter was forced to take the maticr lo
the Court of Queen’s Bench to obtain an order quashing the
Director’s decision. Only then did the Directlor comply
with the Board’s rccommendations.

These cases raisc scrious questions regarding the utility of
the statutory right 1o appeal from a Director’s decision. In
many cases an application directly to the Court 1o review a
decision by the Director may be a morc cfficacious remedy
and in the long run, less costly than proceeding with a
hearing before the Environmental Appeal Board prior o
seeking relicl {rom the Court. While a litigant should
exhaust any available statutory appeals prior to secking
relief from the Court by way of judicial revicw, this
principle is qualified. The statutory appeal process niust be
an adequatc alternative remedy. The [actors whicli the
Court will use to assess the adequacy of (he alternative
remedy include effectiveness, expeditiousness and the costs
of the other proceedings’. If the factors which may be laken
into account are not closcd, any relevant factor should be
considered by the Court®

Because of the possibility that the Miuister will render 2
decision contrary to the Board’s recommendations without
providing reasons for doing so or providing the parties with
a right to respond to the considerations he based his decision
upon, it is arguable that this statutory right of appeal is not
adequate and judicial review is thercfore a preferabic
reinedy. Whilc there is a privative clause in EPEA
protecting decisions by the Board and Minister, there is no
similar clausc applicable (o a decision by a Director, Thus
the scope for judicial review directly from a Director’s
decision rather than from a Board or a Minister’s decision is
greater. One caveat applies, however. There are only
limited circumstances in which new evidence can be
brought forward in a judicial review proceeding. If the
appellant(s) wish to rely upon new cvidence that was not
before the Director at the time of his decision, an appeal to
the Environmental Appeal Board provides an opportunity
for submitting the new evidence.

[Continued on Page 9)
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Action Update

Wellsite Reclamation Review

In 1998, the Alberta government began a process to update the
reclamation criteria for wellsites, which included stakeholder
revicw and public consultation.' The multi-stakcholder
Steering Group overseeing the process recently issued its final
recommendations, which were accepted by the Ministers of
Environment and Agriculture, Food and Rural Dev elopment.'
The Ministers reiterated the commitment made by the
previous Ministers that the current reclamation inquiry process
for wellsites be retained and that an audit process for
agricultural lands not be implementcd at present.”

Given this position, the Steering Group had focused many of
its final rccomunendations on improving the process through
enhanced information fiow to landowners and occupants. In
this vein, recomniendations included:

s requiring completion of pre-disturbance reports by
operators, with a copy provided to (hc landowner or
occupant;

e requiring operators to provide a copy of the reclamation

certificate application to the landowner;

e providing the landowner with notice of wellsite
abandonment prior to closure;

«  making landowncrs aware of their options and
opportunities to participate in the reclamation process and
of their avenucs for complaint and appeal.

Through the coursc of the consullation process, concems were
cxpressed that the current appeal process to the Environmental
Appeal Board could be expensive and intimidating, cspecially
for Jandowners. The Stcering Group recominended that the
Environmental Appcal Board be encouraged to emphasize
mediation in appeals dcaling with wellsite centification.

The Steering Group also made reconunendations regarding
seil and groundwater contamination, including a review of
contamination asscssment and remediation and comments on
liability for wellsitc contamination. The Ministers indicated
that they supported a recommendation for a public review
process in the near future to address concerns regarding
contamination and remediation criteria.’

One point of concern is the recommendation dealing with
liability for contamination. The recommendation states that
"(c)ontamination liability goes to the government if the
wellsite license holder cannot be found. The liability is not
transferred to the landowner..."' This conflicts with the
liability provisions found within the Environmental Protection
and Enhancement Act (EPEA). Under Part 4 EPEA,
landowners may face liability for remediation of designated
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contaminated sitcs, as persons responsible for a contaminated
site.! As well, there are no provisions within EPEA which
explicitly provide that the Province will assume Hability for
gite contamination where a wellsite license holder cannot be
found. This conflict raises the potential for confusion at the
very least. Hopefully the Province will (ake steps to deal with
the conflicting information and ensure that landowners
affected by wellsite reclamation are not given erroneous
inforniation.

W Cindy Chiasson
Staff Counsel
Environmental Law Centre

See Npws Brief, Vol 13, Mo, p Sand Vol 13, No 3, p9.

Ministars Mar #nd Lund, letter to stakeholders, Detober 27, 1999,

News Brigf, Vol 13, No3 p 9.

Sugrra 1.

Wellsite Rectapnation Criteria and Ceriification Process, Publis Repoct of the Steering Group,
Qectober 1999, p.2, Recommendation 3.

= Rections 96(1){c) and 114 EPEA.
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What's New on the ELC
Website?

Go to the "What's New?" link at our websilc -
www.ele.ab.ca - and check for the Environmental
Law Centre comnients on:

¢ Proposed Municipal Government Act
Regulations on Assessment and Taxation

¢ Evaluation of the Environmental Appeal Board

s  Response to Additional Public Consultation on
the Proposed Natural Heritage Act

s Municipal Government Act Requested
Amendments

¢  Subnssion to the Scnate Standing Committee
on Energy, the Environment and Natural
Resources Regarding Bill C-32, the Canadian
Frvironmental Protection Act.




Environmental Law Centre

Donors - 1998 {Minister Rejects Recommendations . . . continued from page 7]

The Environmental Law Centrs extends its gratitude 1o While the construction of the expanded land/(ills continucs
those individuals, companies and foundations who made a X . K X
financial contribution to support the Centre’s oparations in and beeping trucks continue to unload a mounting pile of
1998, They are: garbage 13 hours a day, six days a week, the local
BENEFACTORS - 85,000 + landowners report there was some value to them of the
Alperta Environmentel Protection statutory appeal process; their interests and the landfill’s
A B ot s B and adverse imipacts were finally acknowledged and recorded
Ayiidigs Poundation , vion in a well reasoned and detailed decision by the

Ducks Unlimited Canada Environmental Appeal Board.

Edmenton Community Foundatian
The EJLE Foundation
Friends of the Environment Foundation [{Canada Trust)

H%aolth CanadaA’En\.rironmgnt Canada B Karin Buss

mmwnity Animation Project .

Q'Cannor Associates Envirenmental Inc. Ackroyd, P:asta, Roth & Day
Weldwood of Canada Limited

PATRONS 32,500 - 4,999 T 5419920133,

Alberta Environmentally Sustainable 2 Mizera et al v, Director, Northeast Boveal and Paridand Regicws, 82, Alberta

Agriculture Program
Amoco Cangda Petraleum Company Ltd.
Athabasca University
Code Hunter Wittmann

Environmental Proteciion, re: Beaver Regloval Waste Manag i Services
{13 July 1299) 98-231 - 98-232-R (EAB) al 75,
Steiter ¥, Director of Air and Water Approvals Divistons, Adberiu Emvironmetaf

Fraser Milner Protection, re: GME Property Remiafs Lrd (22 May 1998} 97-05] {EAB).
Luscar I.-td- . . Seeleer v, Alberia (Director of Air and Water Approveds, ARberta Emvironmenial
r&\.'ﬂlflflﬂtt:a'” %qu;_pm_etﬂé Co-op Frotection}, (22 Apri] 1999} Edmonton 9903-01015 {Alta. € 18.).
il Aﬁ';acgrp";'r‘:agon 5 Re Harelkin and University of Regana (1975) 96 DLR. (3 142t 51 (S.0.C).

& Mutsqui Indian Rarul v. Canadian Facific Led, (1995) 122 D LE. (4% 129 at 146
PARTNERS $1.000 - $2,439 (S.C.C).
Agrium Ine. i
Alberta-Pacific Forest Industries
ATCO Group

Canadian Bar Association, Southern Office
Canadian Hydra Developers, inc.
Canadian Occidental Petroleumn Ltd.
EDogv_é:heir'ﬂical Canada Inc.

nbridge fre, « s . .
Howard Mackis Admmlstratlve Penaltles
Mclennan Ross
Mobit Resourees L1d.
Petra-Canada

Suncor Energy Foundation The following administrative penalties were 1ssued under the Favirgnmental Protection and
&La\?erﬁa”snudgr I.é;ir.‘ ada Ltd. Enhancement Act since the last issue of News Brief:
Qﬁ?gf&%ﬁ%iﬁ;ﬂﬂ}gﬁ;%%%Sunams Ltd. e $2,500. to the City of Airdrie and Melcor Developments Ltd. for constructing extensions to
g:;"n\’ci‘g%gﬁl‘u 1 General Council of Alberta | the wastewater collection and storm drainage systems without an approval or authorization
Cheryl Bradiey coptrary to their approval. This is in violation ol 5.213({e) of the Environmenial Frotection
EOTHEEST, o and Enhancenn Ack
Judith Hanebury . $6,000. 10 Raylo Chemicals lnc. operating in Clover Bar for contravening their approval by
ﬁSQ:éngmELik& White failing to immediately report TSS exceedences, pH probe down-time and low chlorine levels
gﬂhaec;triat ﬁ;é L&:{% f;ngo poration on several nceasions in Scptember and October 1998, The company also failed to follow the
Denrie Thomas, Q C. prescribed procedures upon discovery of low chlorine levels. These are in violation of
gé’ﬁ?; E‘r%lgtvlndustries Ltd 5.213{e) of the Environmenial Protection and Enhancement Act,

: ' = $4,500.10 Valiant RV, Park Inc. of Aldersyde for comstructing and operating wastewater
;§I|5§E£ ?’izai?a: gg'?hg& Day and waterworks systems at the park without the necessary approvals, contrary to 5.59 of the
Chevron Canada Resources Emvironmental Frotection and Enhancement Act.
ﬁ:ﬁLEggs&ggn e $4,500. to NovaGas Canada T.1d. operating as TransCanada Midstream in Sturgeon County
Steve Farner for failing to conduct weekly total flow monitoring (Oct. - Dec. 1998), monthly chloride
kﬂe;'t’r?xms?)'fbﬁgﬂf?n c monitoring (Aug. 1998 - April 1999), and failing to immediately report the missed
Al Schulz monitoring conlrary to their approval and in violation of £.213(e) of the Environmenial
CONTRIBUTORS $126 - $249 Protection and Enhancement Aet.
Ed Brushett
]h‘uﬁfmgz?r.\gkg?anfession al Carporatian The foltowing administrative penaities were issucd under the Public Lands Act and Forests Act
Kﬂaégﬁl;gLaélEg:rgchers since the last issuc of News Brigf:
Ogilvie and Ccrr;:any
\?\Fémgws?ﬁﬁf gon . $1,130. 10 344260 Alberta I.1d. ol High Prairie for contravening terms and conditions ol
Kimn Sanderson their licence of occupation contrary 10 s.47.1 of the Public Lands Act.
UP TO $125 *  32,185.20 to Canadian Natural Resources Limited of Calgary for unauthorized usc of public
gfargvmnregl,l:ﬁgn land in violation of 5.47(1} of the Public Lands Acr.
Carolyn Carlson s 51,212,75 to Leonary & Hugh Perra of Foremost for contravening tenms and conditions ol
Eﬁ{ﬂ%ﬁiﬁ:;ﬁv their grazing lease contrary to s.47.1 of the Fublic Leands Act,
Lravid Duggan . $1.428. to Walter Belcourt of Rainbow Lake for unauthorized use of public lands contrary to
Er’i-agﬂar_\"_'amgths s.47(1) of the Public Lands Act.
Epaunrgaljisr;% zl;v!:lin . $6QU. to Anderson Exploration Ltd. of Calgary for contravening terms and conditions ol’
MacKimmie Matthews their lease contrary to 5.47.1 of the Public Lands Act.
W.G. Milne

Prafessor lan Rounthwaite
Dr. Dixon Thormpson
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{Oil and Gas Well Operator Liable for Damage to Livestack .. conlinued from page 8}

The natural resource industry is a steward of
lands in Alberta together with the ranching
and farming community, and for policy
reasons should bear the burden of the
highest standard of care where there is the
possibility of injury arising from nuisance.
In this case, I am not satisfied Canadian
Superior mct this standard of care in its
disposal of the flare pit, cven if its method of
disposal was consistent with past industry
practice.

Given the finding of nuisance, the Court found that it need not
determine whether the rule in Ryfands v. Fletcher should be
applied.

Establishing Causation

In dealing with causation, the Court stated that Mr. Joncs had
to show, on a balance of probabilities, that the actions
constituting the negligence or nuisance caused or materially
contributed to the damage occasioned to his herd. After
revicwing the expert evidence as well as the evidence
provided by Mr. Jones, the Court was satisfied that it could
rcasonably be inferred that the chronic poor performance of
the cattic herd was caused by, or materially contributed to by,
exposurc (o an ingestion of oil and gas contaminants. it
concluded this, despite evidence of sclenium deficiency in the
Joues” herd. The Court indicated that given the good state of
the lierd when the cxposure to toxic substances had been
remmoved (even though the animals remained selenium

deficient), and given the well documented incidents of
exposure to toxic substances, it was mor¢ likely than not that
Mobil’s ncgligence and its responsibility in nuisance caused
the damage to the cattle herd.?

Precedent Value and Conclusions

This case has precedent value regarding the Court’s
determination of the type and degree of detail of ¢vidence
required to establish negligence and nuisance in relation to oil
and gas operations impacting on ranching activities. Further,
based on the Court’s findings and comments, the case
indicates that in claims of nuisance, a natural resource indusiry
defendant will be expected to meet the highest standard of
care where there is the possibility of injury arising from such
nuisance. Essentially, the Defendant will be expected to
satisfy the Court that it has done all it reasonably could and all
that was practicable to avoid the nuisance.

B Charalee Graydon
Blake, Cassels & Graydon

L {186, 1R, 1 Ex 265, afford {1868), LR, 3, 330 (H.L.). To suctesd on this nule, the Pluintifl
st prove that {2 the defendant, for his own purposes, kept or ascunnlaked a substance likely
tor cause dumrge shoudd it escape, (B) e substanes was kept in 2 place oceupicd by the
defendant, or kept in,  place that the defendant controlled, (o) the substanee cacaped, and {d)
dumnage of loss ocourred as & hatlral conssquence.

Swith Brothers Fxcavating Windsor Led, v, Caminn Equipment & Leasing Ine. (Trustes of)
(1994321 CCLT Q113 (001G

This case comment does not addnss watters of proaf of damages and the precise ¢alenlation of
such damages apart. from saying that Mr. Jones had 1o prove his business losses and pustify the
methond for caleulating such 1osses.

Environment.

Brad Mandrusiak
mactag2 himl,

1999 Mactaggart Essay Prize Winners

The Environmenial Law Centre is pleased to announce the winning essays for the 1999 Sir
John A. Mactaggart Essay Prize in Environmental Law. The first prize was awarded to
Brad Mandrusiak from the University of Alberta for his essay: Playing With Fire - The
Premature Release of Genetically Engineered Plants Into the Canadian Environment,
Second prizes were awarded to Andrew Bachelder of the University of Alberta for his
essay: Using Credit Trading to Reduce Greenhouse (ias Emissions in Canada, and to
Marshall Ogan of the University of Windsor for his cssay: An Evaluation of the
Environmental Harmonization Initiative of the Canadian Council of Ministers of the

Members of the 1999 volunteer selection cominitice were:  Alastair Mactaggart
(Honourary), Jennifer Klimek (Chair)Barrister & Solicitor, Ray Bodnarek Alberta Justice,
Linda Duncan, and Robert Seidel, Q.C. Lucas, Bowker & White .

The capital for this prize was donated by the Mactaggart Third Fund. Additional
contributions were made by Carswell and the charitable donors te the Environmental Law
Centre. For further information about the Macilaggart Essay Prize, contact the
Environmental Law Centre or see the Centre’s website at www.elc.ab.ca/services/

VOL 14 NO 4 1999




By Andrew R. Hudson, Environmental Iaw Centre

Troublemakers: Give
Them What They

Deserve

You run an operation that requircs an
approval from the Department of the
Environment. Recently inspectors from
the Departiment showed up at vour
plant. They rcviewed particular paris of
your operation and asked about specific
records. They were looking (or detailed
information. You had the sensc that
they knew exactly what they wanted to
sce. Of course you cooperated with
them. It was several weeks Jater, after
much worry on your part, that they
informed you that they found nothing
that warranted any official action. You
were greatlly relieved.

You are certain that the inspection came
about because of a complaint filed by
one or more of your cmployees. You
would like to know which oncs and get
rid of them for causing you all of this
trouble.

You will not be able to find out from
the Department of the Envirenment who
it was that made the complaint. The
Freedom of Information and Protection
of Privacy Act’ prevents the Department
from disclosing the names of those who
make complaints to the Department.
Section 16(1) staics "the head of a
public body must rcfuse to disclose
personal information Lo an applicant if
the disclosure wonld be an unrcasonable
invasion of a third party's personal
privacy."

Section 16(4) goes on 1o state:

"A disclosure of personal information is
presumed to be an unreasonable
invasion of a third party's pcrsonal
privacy if. . . {c) the pcrsonal
information is an identifiable part of a
law enforcement record, except to the
extent that the disclosure is necessary io
dispose of the law enforcement matter
or .0 continuc an investigation.”

"Law enforccment” is broadly defined
in section 1(1)(h). Only if your
employce is called to testily will you
find out about it.

If you do identify the employecs
responsible for the complaint there are
some things that you should consider
before firing them.

You probably feel that they have done
this out of malice and that they are out
to "get you." If you can prove this,
dismissal may be justificd. However
there are other possible motives for the
complaint.

Your employees have a personal stake
in how you operate. At a basic level,
they have an interest in the enviromment
in which they work and raise their
families. If they perceive that your
opcrations are damaging that
environnment, they may be motivated to
tell the authorilies.

They may cven have a more direct
peisonal interest. The Envirenmental
Protection and Enhancement Act
(EPEA), section 218 says:

"Where a corporation comunits an
offence under this Act, any officer,
director or agent of the corporation who
directed, authorized, assented to,
acquiesced in or participated in the
commission of the offence is guilty of
the offence and is liablc to the
punishment provided for the offence,
whether or not the corporation has been
prosecuted lor or convicted of the
offence.”

To the cxtent that your employces could
be considered agents of vour company,
they face liability for corporate offenscs
that they assent to or participate in an
activity which is an offence under the
Act. If management fails to address
specific problems they may feel that
they have no choice but 10 complain.

You probably know that EPEA does not
provide specific "whistle blower"
protection. That does not mean
however, that you are free 10 fire
employces because they complain to
regulators. There is protection for
cmployees against being dismissed
because of their complaints.

If your employecs are unionizcd, this
prolection may be built into the
collective agreement that governs their
employment. In most cases these
agreements allow management io
discipline or discharge employees cnly
for "just and reasonable cause." If these
employces are disciplined or fircd for
complaining about an cmploycer's
environmental activities, they can bring
a grievance and argue that the dismissal
Wwas not just or reasonable,

Second, federal legisiation requiring
that cmployees be dismissed only for
just cause may protect non-unionized
cmployees. Section 240 of the Canada
Labour Code provides that non-
unionized cmployees who work for
firms falling under federal jurisdiction
cannot be discharged except for just
cause.

Even if you are neither unionized nor
under federal jurisdiction the courts can
use the common law to cenclude that
you have wrong(ully discharged an
cmployee. If the employee is fired for
complaining about an employer's
environmental performance, the
employee can bring an action for
wrongful disiissal and collect damages
for the loss suffered.

Considering this, it may be bettcr to
focus on improving cnvironmental
performance and not on punishing
employees.

! S.A. 1994, ¢ FIR 5.
* S.A1997, ¢ E-133
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Public Land Berry Pickers in a Jam?

Dear Staff Counsel:

I am fond of taking rambles through
the outdoors and have done so for
many vears. Often on my excursions,
I've come across berries, which are
especially tempting for homemade
preserves. Is there any pubilic land in
Alberta on which berry picking is
allowed without needing any specific
permission?

Yours truly, Ima Gleaner

(P.S. Thanks for the help, A jar of
homemade berry jam is in the mail.)

Dear Ima:

Whether you can pick berries without
permission on public land depends
greatly on the classification of that land.
Provincial parks and other protected
areas, such as Natural Arcas, Ecological
Reserves and Wildermess Areas, are
regulated in accordance with
management plans and other rules that
state whether certain activities are
allowed. Helen Newsham of Alberta
Public Lands advises us that gencrally
speaking, removal of natural malerials,
such as berries, from these areas is not
allowed or encouraged.

Regarding other classifications, Ms.
Newsham has advised us that members
of the public who wish to access public
land in the White Area under no
disposition (so-called “vacant” lands)
for casual hiking and berry picking do
not need any special pennission. Your
local Public Lands office should be able
1o provide you with more information
on such land in your area. You can find
your nearcst Public Lands office on the
Internct at <http:/www.agric.gov.ab.ca/
navigation/sustain/publiclands/index.
hemi> or by catling the Public Land
Management Branch of Alberta
Agriculture, Food and Rural
Development at (780) 427-3595 (call
310-0000 first for loli-free aceess). To
find out the same information about
vacant public land in the Green Area,
you should contact your local Land and
Forest Service office. Yon can find
your nearest Land and Forest Service
office on the Internet at
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<htip://www.gov.ab.ca/env/info/
infocentre/contacts.html> or by calling
the Alberta Environment Information
Centre at (780) 944-0313 (call 310-
0000 firs( for 1oll-free access).

As you might be aware, the issue of
casual access without permission to
public lands under agriculiural
disposition has been a matter of
controversy for some lime. Indeed the
Ask Staff Counsel editor wrote a good
part of a book on the issue in 1991
called Alberta Public Rangeland Law
and Policy. She urged that under the
best interpretation of current law, a
membcer of the public may enter onlo
public land subject to a Public Lands
Act grazing lease for casual recreational
purposes without first getting the
lessee’s consent, provided that the mode
of entry and recrcational use would not
interfere with the lessee’s grazing
opcrations. By contrast, Ms. Newsham
ol Public Lands suggests that on public
land undcr an agricultural disposition,
you must first contact the disposition
holder, “primarily for safety rcasons’™.
She said that this would include
conununily pastures, which are under
grazing disposition to the pasture
association. She stated that although
provincial grazing reserves are not
under disposition and recreational use is
cncouraged by the provincial
government's multiple use philosophy,
it is a good idea for public uscrs to
contact the local reserve manager first,
especially if there is livestock on the
reserve.

The provinciat government does not
have a system for specifically
authorizing berry picking. Public Lands
advised us that while berry picking is
not usuaily a problem, provincial
authorities discourage disruption of
public lands by recreational users due to
the potential impact on (ish and small
animal habitat. Practically speaking,
the tevel of concern by provincial
authorities will depend greatly on the
extent of the activity, whether or not it
is being carried on for a commercial
purpose, and whether there is a high
demand, and thus potential conflict, in a

particular area. In other words,
somcone on foot picking a few berries
for their own use does not need
Government authorization, bul bringing
a large berry harvesting crew onto
public land in a couple of pickup trucks
is a wholly different situation.

You may be interested to know that
regulations under Bill 31, the
Agricultural Dispositions Statutes
Amendments Act, have becn relcased in
draft form for public review and
comment. Among other matters
(including compensation for industrial
usc), the draft regulations propose
detailed rules regarding access to land
under various classes of agricultural
dispositions. A discussion documnent
for the draft regulations can be obtained
on the Internet at <http://www.agric.
gov.ab.ca/aglease>, or by calling (780)
427-3595 (call 310-0000 first for toll-
free access). Commenis may be madc
by mail, fax, e-mail or electronically via
the website workbook. Comments are
due by January 31, 2000.

Ask Staff Counsel is based on actual
inguiries made to Centre lawyers. We
invite you to send us your requests for
information c/o Fditor, Ask Staff’
Counsel, or by e-mail at elcfdlelc.ab.ca.
We caution that although we make
every effort to ensure the accuracy and
timeliness of staff counsel responses,
the responses are necessarily of a
general nature. We urge our readers,
and those relying on our readers, 1o
seek specific advice on matters of
concern and not to rely solely on the
information in this publication.

Ask Staff Counsel Editor:
Arlene Kwasnlak

JAlberta
: Foundation




