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What is a SLAPP?

A SLAPP - strategic lawsuit against public participation — is a civil claim that is filed
against persons because of their participation in an issue of public concern.! The nature
of SLAPP suits is described by Justice Singh in Fraser v. Saanich? as follows:

A SLAPP suit is a claim for monetary damages against individuals who have
dealt with a government body on an issue of public interest or concern. Itis a
meritless action filed by a plaintiff whose primary goal is not to win the case but
rather to silence or intimidate citizens who have participated in proceedings
regarding public policy or public decision making.

In Canada, several cases have been held characterized as SLAPP suits. These cases
involve a range of participation in public decision-making. For instance, in Fraser v.
Saanich,® a developer sued several individuals and a municipal corporation for
negligence, breach of fiduciary duty, interference with contractual relations, conspiracy
of tort, collusion and bad faith. These allegations were directed at individuals who had
petitioned for municipal zoning changes and at the municipal corporation for
implementing these changes. The court expressly recognized this case as a SLAPP suit.
The Plaintiff's action did not succeed.

Another case often characterized as a SLAPP suit is Daishowa v. Friends of the Lubicon.
In this case, Daishowa sought to prevent the boycott of its products organized by the
Friends of the Lubicon. As a final example, the case MacMillian Bloedel v. Galiano Island
Trust Committee et al.®> has been characterized as a SLAPP suit. In this case, claims
were made with respect to by-laws passed by the Galiano Island Trust Committee that
limited development activities proposed by MacMillian Bloedel. Claims — which were
eventually discontinued by MacMillian Bloedel — were also made against a local
conservation group that had lobbied for the by-laws. Neither action succeeded.
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The most significant impact of SLAPP suits is their negative effects on public
participation in decision-making. It takes a considerable amount of financial resources
and energy to defend against a SLAPP suit. These are resources which otherwise would
be contributed to the debate of a matter of public concern. Furthermore, the focus of
the parties involved and the general public is diverted from the original issue of concern
to the lawsuit. The removal of the parties from the public decision-making process
impedes resolution of the matter of public concern. Finally, the threat of SLAPP suits —
with the accompanying financial and personal burdens - discourages public debate and
public participation in matters of public concern.



British Columbia’s Proposed Legislation

In response to the growing number of SLAPP suits, Bill 29 - the Protection of Public
Participation Act — was introduced in the British Columbia legislature. This Act is
intended to provide a mechanism for early identification and dismissal of SLAPP suits, to
reduce the economic burden of defending against a SLAPP suit and to create economic
disincentives to filing SLAPP suits.®

The Act affirms and protects the right to public participation in decision-making
processes. A person “may make any communication or engage in any conduct if the
communication or conduct is genuinely aimed at promoting or furthering lawful action by
the public or by any government body”.” This does not include communication or
conduct that results in damage or destruction of property, results in physical injury, is
unlawful, or is an unwarranted interference with the rights or property of any person.

No action lies for damages or otherwise against any person for any communication or
conduct protected by the Act.

If a Defendant considers that an action is a SLAPP suit, the Defendant may make an
application to dismiss the action.® Once such an application is made, all further
applications, procedures or other steps in the action are suspended until the dismissal
application has been heard and decided. Once the court is satisfied by the Defendant’s
evidence that the action is a SLAPP suit, the onus falls on the Plaintiff to demonstrate:®

1. the action is not a SLAPP suit; or
2. the Plaintiff has a reasonable probability of proving at the hearing of
the action that it is not a SLAPP suit.

If the court ultimately determines that the action is a SLAPP suit, the defendant may
obtain an order dismissing the action.’® The Defendant may also obtain an order
directing the

Plaintiff to pay all reasonable costs and expenses incurred by the Defendant, including
all of the Defendant’s reasonable legal fees and disbursements. In addition to these costs
and expenses, the court may award punitive or exemplary damages against the Plaintiff.

Should Alberta SLAPP Back as Well?

As the concern about the use of SLAPP suits seems to be growing, what should be done
in Alberta to address this issue? Should Alberta merely modify the rules of civil
procedure as set out in the Alberta Rules of Court? Or should Alberta follow the lead of
British Columbia and introduce anti-SLAPP legislation?

While there are currently procedural mechanisms to dismiss scandalous, frivolous and
vexatious claims in the Alberta Rules of Court, these may not be adequate to address
SLAPP suits. The courts are reluctant to dismiss actions on these grounds except in
clear and obvious cases demonstrated by the Defendant. In addition, the costs provided
in the Alberta Rules of Court are typically insufficient to fully compensate the Defendant
in a SLAPP. Perhaps these concerns could be addressed by mere modification of the
rules of civil procedure.

However, introduction of anti-SLAPP legislation may more effectively address these
concerns. Legislation can provide clear, detailed guidance about the dismissal of SLAPP
suits. Legislation can remedy the costs incurred by Defendants in SLAPP suits. Perhaps



most significantly, legislation can affirm and protect a substantive right to participate in
public decision-making processes. Great strides have been made to encourage and
support public participation in environmental decision-making. But an extra step is
required — the right to public participation must also be actively protected.

1 For more information about SLAPP suits in Canada, refer to C. Tollefson, “Strategic Lawsuits Against Public
Participation: Developing a Canadian Response” (1994), 73 Can. Bar Rev. 200; C. Tollefson, “Strategic
Lawsuits and Environmental Politics: Daishowa Inc. v. Friends of the Lubicon” (1996) 31 J. Can. Studies
119; and Attorney General of British Columbia, Discussion Paper: Developing a response to Strategic
Lawsuits Against Public Participation (SLAPP) in British Columbia” (2000: British Columbia) which can be
viewed at http://www.ag.gov.bc.ca/slapp.
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