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September 7, 2010 Our File:  5220 
 
 
Rob Renner 
Minister of the Environment 
#425 Legislature Building 
10800 – 97 Ave. 
Edmonton, AB T5K 2B6 
 
Alberta Environment 
Southern Region, Approvals - Calgary 
2nd Floor, Deerfoot Square 
2938 – 11 Street NE 
Calgary, AB  T2E 7L7 
Fax: 403-297-2749 
Attention: Designated Director under the Water Act 
 
 
Dear Sir/Madam: 
 
RE:  Town of Okotoks/Legacy Oil + Gas Inc File # 00268353 
 
The Environmental Law Centre (“ELC”) submits this statement of concern regarding the 
application of the Town of Okotoks and Legacy Oil and Gas Inc. to transfer 240,529 cubic 
metres of water to be diverted from the Sheep River. 
 
The hearing process and directly affected status 
 
The ELC is concerned with the application process as currently proposed and seeks reassurances 
from Alberta Environment that the “public review” required by section 81(7) of the Water Act is 
not limited to the application process and receipt of  statements of concerns from those who are 
“directly affected” by the transfer.  While the department retains discretion under the Water Act 
to determine the nature of the review, limiting the review to those who are directly affected 
effectively makes the review purely private in nature, i.e., only those parties who have private 
interests that are impacted by the project are recognized in the statement of concern process. 
 
The ELC invites a full public review of the proposed transfer as there are important 
environmental and policy questions at the heart of the transfer, including the notion of  
transferring a net allocation with an increased diversion under the licence and the impacts of this 
approach considering the closed basin. 
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The directly affected status of the ELC 
 
The ELC is a charitable organization incorporated in 1982 to provide information on 
environmental law and policy in Alberta and Canada. The ELC’s mission is to ensure that laws, 
policies, and legal processes protect the environment.  
 
Section 109(1) of the Water Act provides that if notice is provided under section 108(1) any 
person who is “directly affected by the application or proposed amendment” may submit to the 
Director a written statement of concern setting out that person’s concerns with respect to the 
application or proposed amendment.1   
 
The determination of whether or not a party is directly affected must be flexible and depend on 
the circumstances of each case.2  In assessing whether a person is directly affected, the proper 
question is whether there is a potential for an effect on the interests of the person.  The effect 
does not have to be unique in kind or magnitude.  Property interests are not a pre-requisite to 
establishing that someone is directly affected.3   
 
The ELC is directly affected because it has a genuine interest in matters relating to the 
application of environmental laws and policies in Alberta.  This interpretation of the directly 
affected test is consistent with longstanding practice in interpreting this phrase, also found in 
s.18.1 (1) of the Federal Courts Act.4  In the case of the Federal Courts Act there is longstanding 
jurisprudence establishing that a person is “directly affected” when the test for public interest 
standing is met.   
 
The test for public interest standing is set out by the Supreme Court of Canada in Canadian 
Council of Churches v. Canada5 and it requires that a person must have a genuine interest to 
have standing under the Federal Courts Act.  A person will have a genuine interest where they 
demonstrate a real and continuing interest in the issue at stake.  They will also have a genuine 
interest when they have experience and expertise with respect to the subject matter being 
addressed that will assist a decision maker.6  It has been held that the purpose of interpreting 
“directly affected” to include those who make court applications in the public interest is an 
interpretation that is consistent with protecting the constitutional precepts of the rule of law and 
democratic accountability.7  It has also been noted that environmental groups in particular, are 
often the only parties with the expertise to bring broad environmental issues before decision-
makers.8 
 

                                                 
1 Water Act, R.S.A. 2000, c.W-3. 
2 Logan v. Director of Air and Water Approvals (EAB: Appeal No. 95-002). 
3 Gadd v. Cardinal River Coal  (www.eab.gov.ab.ca/judicial/cardinal%20JR.pdf). 
4 R.S.C., 1985, c. F-7.  Section 18.1(1) provides for judicial review by “anyone directly affected by the matter in respect of 
which relief is sought”. 
5 [1992] 1 S.C.R. 236. 
6 Sierra Club of Canada v. Canada (Minister of Finance), [1999] 2 F.C. 211 (T.D.) ,  Harris v. Canada, (2000), 256 N.R. 
221 (F.C.A.). 
7 Sierra Club, ibid. 
8 Ibid. 
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In this instance the ELC is the best-positioned entity to bring these issues to the attention of the 
Director and the Minister.  The Environmental Law Centre has a real and continuing interest in 
the robust administration of the Water Act and the Environmental Protection and Enhancement 
Act.9  The Centre has participated in numerous consultations, presented a wide range of 
submissions to government and provided information to the public on process issues in 
environmental approvals and assessments in Alberta for nearly three decades.  The ELC has 
commented extensively on oil and gas, land use, and water allocation issues in Alberta for many 
years.  One of the specific goals of the ELC is to ensure that environmental laws in Alberta are 
effective at protecting healthy aquatic ecosystems.  
 
Transfers and the alterations to a net licence 
 
The application outlines the request for three times the original licenced allocation (721,587 
cubic metres) and three times the diversion rate.  It is the ELC’s position that such an approach 
should not be supported by the department.   The Bow, Oldman and South Saskatchewan River 
Basin Water Allocation Order (“Allocation Order ) reserves all water that is not allocated in a 
licence on the date of the Allocation Order.10  This applies to not only the main stem of the Bow 
River but to its tributaries, as the Allocation Order notes:11  
 

“Bow River Basin” means the Bow River and its tributaries and the water 
below the ground naturally flowing to and from the Bow River and its 
tributaries, within Alberta. 

 
The Sheep River is a tributary of the Bow River.  Allocations from reserved water may be made 
by the Director in limited circumstances.12  None of the circumstances fit the current application. 
 
The term “allocation” is defined in the Water Act as “the volume, rate and timing of a diversion 
of water”.13  The applicant seeks to alter both the volume and rate (and likely timing) of 
diversion of water that is currently in the licence provisions.  The transfer is for a licenced 
“allocation”, that is, a set diversion volume and rate. 
 
The Water Act itself limits transfers under section 82 (3), which reads in part,  
 

(3) The Director may approve a transfer of an allocation of water under a licence 
only if  
(a) the volume of water to be transferred does not exceed the volume of water 

under the licence from which the transfer of the allocation is to be made. 
 
Further, section 82(2) indicates that an allocation of water under a licence may be made “with 
respect to all or part of an allocation of water from a licence”.  These provisions reflect that an 
amount allocated under a licence, under a plain reading, cannot be increased through the transfer 

                                                 
9 R.S.A. 2000, c. E-12. 
10 Alta. Reg. 171/2007 at s.2. 
11 Ibid. at s. 1(b). 
12 Ibid. at s. 4. 
13 Water Act, R.S.A. 2000, c. W-3. at s. 1(1)(d). 
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process.  The applicants propose to increase the allocation by three times while claiming the net 
diversion would equal the “consumed water”.   
 
The ELC submits that the original 240,529 cubic metres may be transferred following public 
hearings in the matter however the additional water being sought would require a new licence to 
divert at the rate requested, something currently precluded by the Allocation Order. 
 
The Water Act states that “no person shall commence or continue a diversion of water for any 
purpose …except pursuant to a licence unless it is otherwise authorized by this Act”.14  A 
“diversion of water” is defined as:15 

 
the impoundment, storage, consumption, taking or removal of water for 
any purpose, except the taking or removal for the sole purpose of 
removing an ice jam, drainage, flood control, erosion control or channel 
realignment. 

 
The application is seeking the transfer of a “diversion of water” in the volume of 240,529 cubic 
metres.  The additional 481,058 cubic metres sought by the applicant still amounts to a 
“diversion of water” under the Act.  If the legislative intent was to require a water licence only 
for an amount consumed this would be stated expressly in the Act.  
 
The ELC submits that the sum of the legislative framework and the Allocation Order would 
require an opening of the basin to further licences.  As this is a policy decision, the recourse of 
the applicant is to pursue avenues to have this occur.  The proposed application should be 
rejected.  
  
Timing of decisions related to transfers and broader allocation policy 
 
The ELC submits that this application has direct bearing to and is relevant to various policy 
discussions that have been ongoing within government and collaborative advisory bodies in the 
province.  The transfer process and more fundamentally, the allocation framework in the 
province is under review and are likely to be highly contentious.  As this is the case this transfer 
should be subjected to significant public hearings as it may lead to a precedent relied upon by the 
department in dealing with future transfers. 
 
Conclusion 
 
There are several questions, both legal and practical, that are not addressed that contribute to the 
view that the transfer should not be granted.   These questions include: 
 

 How has the licence been used historically?  Has the licence been fully used in recent 
history (i.e., the past three years)?;   

 

                                                 
14 Ibid. at s. 49(1). 
15 Ibid. at s. 1(m)(i). 
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 Is the licence in “good standing” pursuant to the requirements of section 81(7)(c) of the 
Water Act?; 

 
 How will the applicant guarantee a return flow?  Does the applicant have complete 

control over all infrastructure losses, including long-term infrastructure degradation and 
catastrophic incidents?;   

 
 How will the diversion impact the reach of the river that is subjected to three times the 

withdrawal volume and rate?; and 
 

 Is the approach taken by the applicant enabled by the legislation? 
 

The ELC submits that to accept the proposed approach would undermine the intent of the Water 
Act and the Approved Water Management Plan for the South Saskatchewan River Basin and the 
resulting Allocation Order by granting increased diversions in a closed basin, relying solely on a 
return flow requirements that are fully beyond the department’s control. 
 
 
 
 
Yours truly, 
 
 
 
 
Jason Unger 
Staff Counsel 
 
 
 
 
 
 
 
 
 


