
September 8, 2005 Our File:  33 
 
Tamara Skillen-Haynes 

 Canadian Environmental Assessment Agency 
Place Bell Canada 160 Elgin Street, 22nd Floor 
Ottawa, Ontario  
K1A 0H3 
 

 Via Email:  tamara.skillen-haynes@ceaa-acee.gc.ca
 

Dear Ms. Skillen-Haynes, 
 
RE:   Comments regarding Addressing Species at Risk Act Considerations under the 
Canadian Environmental Assessment Act (Final Draft, V3, August 2005) 
 
The Environmental Law Centre (ELC) is a charitable organization incorporated in 1982 to 
provide an objective source of information on environmental law and policy in Alberta and 
Canada.  The ELC’s mission is to ensure that laws, policies and legal processes protect the 
environment.   
 
The ELC is pleased to provide comments regarding the final draft of Addressing Species at Risk 
Act Considerations under the Canadian Environmental Assessment Act:  A federal policy and 
procedures guide, Final Draft V3 (August 2005)1 (the “Procedures Guide” or the “Guide”).   
  
In particular the ELC would recommend further analysis or policy guidance dealing with the 
following issues:  

1. Provincial harmonization in environmental assessment of impacts on species at risk; 
2. Uncertainty in environmental assessments dealing with species at risk; and 
3. Inadequacy of certain policy principles when dealing with SARA. 

 
 
1. Provincial harmonization in environmental assessment of impacts on species at risk 
 
A review of the Procedures Guide indicates that significant reliance may be placed on provincial 
agencies to achieve the goals of incorporating species at risk issues in the Canadian 
Environmental Assessment Act2 (CEAA) process.   In particular Section 2.4 of the Guide 
discusses federal-provincial harmonization in regards to CEAA and the Species at Risk Act3 
(SARA) and indicates the intent to harmonize the assessment processes and integrate action 
relating to species at risk.  Further reference to harmonization (or reliance on) provincial bodies is 
expressed elsewhere in the Guide in dealing with recovery teams and species management. 
 

                                                 
1 SARA_CEAA Guidance Working Group, CWS/Environment Canada and the Canadian Environmental Assessment 
Agency. 
2 S.C. 1992, c. 37. 
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3 S.C. 2002, c. 29. 
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The basis for harmonization is cited as both the Canada-Wide Accord on Environmental 
Harmonization4 and the Accord for the Protection of Species at Risk5 (jointly referred to as the 
“Harmonization Accords”).  The Harmonization Accords reflect the need to address Canada’s 
obligations under the Convention on Biological Diversity6 (CBD) on a provincial scale.    
 
Under SARA Canada has limited its role to that of “back up” protection of species at risk on 
provincial lands, with the exception of migratory bird and aquatic species.  As a result there is, in 
the absence of Cabinet action under SARA, uncertainty and possibility of inadequate protection 
measures for species on provincial lands.   
 
The adequacy of provincial species at risk legislation and programs is in turn relevant to 
harmonized assessments and the determination of effective mitigation measures under CEAA. 
Failure to properly evaluate provincial systems dealing with species at risk may therefore 
undermine the purpose of SARA and hamper the evaluation of mitigation measures and 
alternatives under CEAA. 
 
For this reason, the ELC recommends that the Guide incorporate guidelines to assist Canada in 
the evaluation of provincial measures for the protection of species at risk.  The guidelines should 
be aimed at the evaluation and analysis of provincial actions and legislation dealing with species 
protection.  This would require coordination between the responsible authority, the competent 
Minister and the Minister of Environment.  It would also involve a review and analysis of 
whether Canada needs to invoke SARA prohibitions on provincial lands (through the mechanisms 
provided by SARA). 
 
The need for such guidelines is justified as some provinces, such as Alberta, have apparently 
failed to meet their obligations under the Harmonization Accords.  In particular, there are strong 
arguments that Alberta has failed to provide “complimentary legislation and programs that 
provide for effective protection of species at risk…, immediate legal protection for threatened or 
endangered species [or] …provide protection for the habitat of threatened or endangered 
species”.7  Alberta has yet to move past the most rudimentary species protection legislation (in 
the form of the provincial Wildlife Act8) and has no legislatively mandated system for species 
recovery or habitat protection. 
 
Furthermore, even where provincial recovery teams have been struck there are no legal 
mechanisms to ensure provincial action.  A recent example in Alberta involves the “threatened” 
woodland caribou and a recommendation from the provincial caribou recovery team to place a 
one-year moratorium on mineral and forestry activity in sensitive caribou habitat.  The 
government rejected the recommendation, citing that  “the co-operative approach that government 
has with industry works well”.9   
 
Without a legal frame of reference, the recovery team, any recovery plans and actual recovery 
efforts can simply be avoided at the discretion of the provincial government.  Therefore, reliance 

                                                 
4 The Canadian Council of Ministers of the Environment, available online at 
<http://www.ccme.ca/assets/pdf/accord_harmonization_e.pdf> 
5 Available online at <http://www.speciesatrisk.gc.ca/recovery/accord_e.cfm>. 
6 5 June, 1992, UNEP/Bio.Div/N7-INC.5/4. 
7 Supra note 5. 
8 R.S.A. 2000, c. W-14. 
9 The government response to the recommendations are captured in the Hanneke Brooymans article “One-year development 
ban rejected” in the Edmonton Journal, reproduced online at 
<http://www.fanweb.ca/news/articles/Alta%20wont%20heed%20call%20for%20caribou%20protection.htm> 

http://www.fanweb.ca/news/articles/Alta wont heed call for caribou protection.htm
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on the provinces in these instances undermines Canada’s obligations under the CBD and runs 
contrary to the purpose of SARA and CEAA.  This is particularly evident where provincial 
mechanisms are relied upon for mitigation of adverse impacts on species at risk.   
 
It is for this reason that the adequacy of provincial legislation and programs must be assessed 
prior to reliance being placed on provincial bodies in the CEAA process.  Further, the 
environmental assessment process itself is an opportune and efficient time to address whether 
federal action on provincial lands (under SARA) is required. 
 
2. Uncertainty in environmental assessments dealing with species at risk 
 
The ELC recommends that the Procedure Guide elaborate on the need to “adopt a precautionary 
approach in the analysis, given [the species at risk’s] vulnerability”.10  In particular, the Guide 
should address how uncertainty and the precautionary approach should govern decisions relating 
to alternatives and mitigation.  Precaution mandates that, when SARA listed species are involved, 
alternatives to the activity be considered at the earliest stage possible and that strategic 
environmental assessment should be undertaken.   
 
The purpose sections of SARA11 and CEAA12 and, in particular section 4(2) of CEAA, mandate 
that the decisions regarding the administration of the Act adopt a precautionary approach. 
 
The inherent vulnerability that is noted in the Guide mandates that even minimal levels of 
uncertainty will warrant precaution.  Such uncertainty is the norm when it comes to evaluating 
habitat requirements of particular species.   
 
For decision makers, the precautionary approach may mean limiting activities and limiting the 
mitigation methods that would otherwise be allowed.  This reflects an acknowledgment that 
where impacts are uncertain, effective mitigation may be elusive.  The precautionary approach 
would therefore preclude reliance on particular mitigation methods in some circumstances.  
 
3. Inadequacy of policy principles when dealing with species at risk. 
 
Species at risk populations are often precarious, such that small, incremental changes to habitat 
may lead to extirpation.  The ELC recommends that the Guide address the fact that certain 
principles recognized by CEAA fail to adequately deal with the vulnerable nature of species at 
risk.  Namely, principles such as “limits of acceptable change” and, to a certain degree, “adaptive 
management”, must be viewed with the realities of species at risk protection in mind.  
 
“Limits of acceptable change” implies that we know what an acceptable change is and where a 
limit of a species will be exceeded.  This is often not the case and a presumption of there being 
acceptable change in certain circumstances should not apply. 
 
“Adaptive management” allows activities to go ahead with the option of changing how the 
impacts of the activity are managed.  Adaptive management allows for management responses to 
increased knowledge of effects on the landscape or changes in a species response.  While impacts 

                                                 
10 Supra note 1 at page 33. 
11 Supra note 3 at section 6.  The purposes of this Act are to prevent wildlife species from being extirpated or becoming 
extinct, to provide for the recovery of wildlife species that are extirpated, endangered or threatened as a result of human 
activity and to manage species of special concern to prevent them from becoming endangered or threatened. 
12 Supra note 2 at section 4. 
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on land may be managed we cannot manage the species response.   Where a species population is 
vulnerable there is significant risk that adaptive management will fail to facilitate effective 
management changes in a timely manner.  Adaptive management may also fail to respond to the 
requirements of a species at risk as often there is minimal flexibility to change the nature of the 
activity and its impacts on the species or its habitat. 
 
Certainly there is a need to maintain adaptive management principles in all decisions where the 
impacts are difficult to ascertain (although the precautionary approach should still reign).  
However, the adaptive management regime should not be used as a way around uncertainty or as 
method to simply approve projects under the notion that difficulties will be addressed as they 
arise. 
 
Conclusion 
The ELC commends the drafters of the Procedures Guide for identifying various relevant 
considerations that must be considered when CEAA and SARA converge.  As noted in the Guide, 
species protection and recovery require recognition that adverse impacts on a species at risk are, 
by virtue of the species status, almost invariably significant.   
 
The significance of the impact is accompanied by a great deal of uncertainty.  This includes 
uncertainties relating to provincial regulation and programs aimed at protecting species at risk, 
scientific uncertainty regarding how species populations will respond to habitat changes, and the 
efficacy of mitigation measures arrived at through the CEAA process. Uncertainty can result in 
unwarranted reliance on the process and this in turn dilutes the legislative purpose of both SARA 
and CEAA. The ELC recommends that further guidance be developed to deal with these 
uncertainties and how to evaluate and consider these uncertainties with the aim of effectively 
protecting species at risk. 
 
Thank you for the opportunity to provide comments in this regard and please do not hesitate to 
contact the writer if you have any questions. 

  
 

 
Yours truly, 
 
 
 
 
Jason Unger 
Staff Counsel 
 
 
 
 
 


