
October 25, 2005 Our File:  33 
 
 VIA E-MAIL  
 
Bob Savage 

 Environmental Policy Branch 
 Alberta Environment 

4th fl Oxbridge Place 
9820 - 106 Street 
Edmonton AB T5K 2J6 
 
 
Dear Mr. Savage, 

 
RE:  Comments on Alberta’s Specified Gas Emitters Regulation                             

  
The Environmental Law Centre (ELC) is a charitable organization, incorporated in 1982, 
to provide an objective source of information on environmental law and policy in 
Alberta.  The Centre provides services in legal education and assistance, research, and 
law reform to achieve its mission to ensure that laws, policies and legal processes protect 
the environment.  Accordingly, we have reviewed and prepared comments on Alberta’s 
draft Specified Gas Emitters Regulation (the “ Draft Regulation”). 
 
Our comments will follow the section headings and numbers as set out in the Draft 
Regulation. 
 
Request for confidentiality – section 9 

Albertans have provided industry with an intensity based target (at its request) creating a 
liability for Canada if production growth exceeds business as usual estimates.  The notion 
of emission intensity targets requires that production and emission information must be 
made public to determine whether there has been compliance with that system.  The ELC 
is concerned that some industry members, who pushed for intensity targets, may abuse 
the confidentiality provisions to shield themselves from scrutiny if their emission targets 
are not met.  The ELC recommends that stronger language be included in the Draft 
Regulation that stipulates or presumes full disclosure of compliance reports unless a 
convincing argument for confidentiality is provided to the Director.  A presumption in 
favour of public disclosure is necessary because mandatory reporting lays the foundation 
for transparency, integrity and public confidence in the emission intensity system.  It also 
provides a consistent basis of reporting among various sectors and sources.  

We also note that the combined effect of a request for confidentiality and the limitation 
period under section 16 precludes public accountability by limiting the ability of a citizen 
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to bring a private prosecution for offences committed under the legislation.  For example, 
if the Director finds reason to hold parts of a compliance report confidential for five 
years, and becomes aware of an offence during that time, the time limitation for 
prosecution may effectively run out at the discretion of the Director alone.  This 
undermines the accountability of the system by placing potential prosecutions under the 
sole discretion of the Director. 

 
Access to annual compliance report – section 10 
 
We find the wording “within a reasonable time” to be vague and provides unwarranted 
discretion regarding public disclosure.  Other legislative schemes in Alberta have placed 
a 30 day time limit for when a response for disclosure will be answered.  For instance, 
section 2 of the Disclosure of Information Regulation under the Environmental 
Protection and Enhancement Act provides that the Director will notify the requestor 
within 30 days after receiving the request of the time and manner in which the document 
requested will be released.  Likewise, section 11 of Alberta’s Freedom of Information 
and Protection of Privacy Act requires public bodies to respond within 30 calendar days 
of receiving a request for information. 
 
Publishing annual compliance report – section 11 
 
The ELC recommends that the wording that “the Director may publish a compliance 
report” be changed to “the Director will publish …compliance reports...”.  To ensure 
transparency and accountability in emission intensity limits, compliance related 
information must be available to the public as well as to other facilities subject to 
emission limits.  This will help ensure that all facilities are on a level playing field with 
respect to their adherence to emission targets. 
 
Penalties – section 18 

 
Generally, we believe that the fines for exceeding emission intensity limits are too low.  
Considering a scenario where the cost of a compliance unit is $15 dollars per tonne of 
CO2 equivalent (maximum capped amount), the actual penalty that a facility would pay is 
$35, as $15 would have been spent on compliance in any event.  Indeed, if the fines are 
near that of the trading price of a compliance unit the impetus to comply is nil.  Further, 
the fine itself may carry tax benefits to facilities of unknown amounts.  At the very least, 
the fines should be set at $50 per tonne rather than at a maximum of $50 per tonne.  The 
fine must be set high enough in order to ensure compliance with emission targets rather 
than simply being considered part of the price of doing business. 
 
For instance, in the European Union fines of 40 euros per excess tonne of CO2 emitted 
are imposed on companies exceeding their targets, rising to 100 euros three years after 
the entry into force of the Directive 2003/87/EC establishing a scheme for greenhouse 
gas emission allowance trading within the Community.  For comparison, the European 
Commission has indicated that prices for carbon allowances are in the 8-10 euros per 
tonne range. 
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Continuing offences – section 19 
 
The ELC supports the inclusion of continuing offences, which can ensure that the fines 
are commensurate with the time period of non-compliance. 
 
Publication of information – section 20 
 
The ELC applauds the inclusion of the requirement to publish enforcement information.  
In light of our comments above, we also recommend that annual compliance reports be 
added to this section. 

 
General Comments 
 
While we appreciate the opportunity to comment on the Draft Regulation, we must also 
comment on the inadequacy of the time period provided for comments.  By the Director’s 
letter dated October 17, 2005, the Draft Regulation was released for stakeholder review 
on that day, while the deadline for comments was October 25, 2005.  This gave interested 
stakeholders only seven working days to review the Draft Regulation and provide a 
response, assuming that the letter and Draft Regulation were circulated and received on 
October 17, 2005.  In the future, we would appreciate having more time allocated for 
public consultation on Alberta Environment’s legislative and policy initiatives. 
 
We would like to thank Alberta Environment for allowing us to provide comments on the 
Draft Regulation.  Please contact the writers should you have any questions about our 
comments or require clarification. 
 
 
Yours truly, 
 

 
Jodie Hierlmeier and Jason Unger 
Staff Counsel 
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