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‘Draft Provincial Water Strategy
Stresses Partnerships

In March 2003, the Alberta Government
rcleased Water For Life: Alberta’s
Strategy for Sustainability (Draft for
Discussion). The Strategy builds on
consullations the government has
conducted over the last year and a half,
and will provide the framework for the
final strategy, to be released in Fall
2003,

Background

In the first phase of the stralegy’s
development, a focus group of
Albertans identificd problems,
challenges and opportunities for
imnproving waler aianagenient in (he
Province (early 2002} In the second
phase, key stakcholders and the public
responded to e ideas of the focus
group (April 2002). More recently, a
group of more (han 100 experts and
stakeholders met to discuss and respond
to the results of the sccond phase (the
Minister’s Forum on Water, Junc
2002) 2

The draft strategy :
The draft stralegy stresses the following
points:

*  The necd for water
managenent within the
capacity ol individual
watcrsheds (an area (hat drains
inlo a commien waterway). In
other words, decision-making
is 10 be informed and guided
by local requirements, neads
and concerns;

*  The shared responsibility of
citizens. communilics, industry
and government [or water
managemcenl in Alberta;

¢  The neced for a better
understanding of Alberta’s
walter supply and quality:

+  The appropriateness of the
cuirent “first in time, first in
right” basis for allocation
priority, and the need for
waicr allocations to be
translerable within basins:

¢ The need to protect ground,
surface and drinking water
quality; and

»  The need to protect aquatic
ecosysleims,

The provincial government requested
feedback fron stakeholders and the
public on the draft strategy, and
imposed a deadline of May 31, 2003,
The Environmental Law Centre
responded in the form of an-open letter
to Minister of Environment Lorne
Taylor, which is available on the
Centre’s website.” The Ietter riscs
important concems about many aspecls
of the sirategy including water pricing,
water diversion and storage projects,
interbasin transfers, allocation
transfers, and habitat and source
protection. Other components of the
strategy, including the watershed
approach, metering. monitoring, and
reducing uses that remove water from
the hydrological cycle, are strongly
supported.  This anticle addresses a
key component of the strategy:
walershed-level management through
parterships with stakeholders.

Shared governance: water
management partnerships

The draft straicgy identifics three
levels of partnership under which
stakeholders can influcnce water -
managewent. The Provincial Walcer
Advisory Couucil will guide
implementation of (he strategy and
advise government on policy matiers,

(Conlnued on Page 2
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[Craft Provincial Water Strategy .. coatinued from Page 1)

The government envisions that this Council will function in a similar manner 1o the
widely supported Clean Air Strategic Alliance (CASA). CASA is a multi-stakeholder
group formed in 1994 to build consensus and advisc the provincial government on air
quality policy issucs,

At the watershed level, Watershed Advisory Councils wili identily and prioritize local
waler management issucs, and work with government to develop water management
plans. These Councils will also have educational responsibilities gearcd toward
conservation, and will have membership on the Provincial Water Advisoty Council.
Councils are planned for each of the Milk, Oldman, Bow, Red Deer, North
Saskatchewan, Cold Lake-Beaver, Athabasca and Peace River walersheds.

The strategy also recognizes the importance of local, community-based Watcershed
Protection Groups i the protection of Tocal lakes, streams and aquifers. These groups
will not report to Watcrshed Advisory Councils, but will be encouraged to participate in,
provide input to, and share information with the Councils.

Ensuring an effective role for partners

The drall strategy’s emphasis on providing a basis for meaninglul public participation in
water management decision-imaking is welcome. Such participation will encourage a
scnse of ownership and responsibility for our water, and lead to a better-informed pubtic.
However, it is unclear at this point whether the resources nccessary (o ensure meaningful
participation will be forthcoming. In particular, proper funding is essential to ensuring a
level playing field for all partners and to maintaining confidence in the partnerships. A
stable source of funding must also be available to Watershed Prolection Groups to
undertake local water proleclion measures.

1n order to participalc c¢ffectively in water managenient, the stakeholder groups must also
be as well-informed as possible. This will require unlettered access to all information
perlaining to water management issues under consideration.

An over-arching concern regarding the partnership approach is the possibility that
responsibility for protecting habilat and ensuring our water is safe will be downloaded
onto partners. It is cssential that the provincial government remain accouniable for these
issues as well as for adequate rescurcing and staffing of waler management programs,

Conclusion

The draft strategy indicates that there is likely to be greater opportunity for stakeholders
1o participate in decisions affectiug Albera’s water. In fostering such participation, the
government has an invatuable role (o play (o terms of administration, expertise, financial
supporl, information sharing. and increasing public awarencss. The strategy’s plan for
watershed-level managenient and stakeholder involvement is sound. However, it is
unclear just how the government will ensure that the stakeholder groups have the
resources, information and support needed to make effective decisions.

B Jumes Mallet
Staff Counsel
Iervirommental Law Centre
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New Split-Receipting Income Tax Rules for Charitable Gifts

By Arlene Kwasniak, Assistant Professor of Law, Faculty of Law, University of Calgary

For years registercd charitics have been unclear and frustrated
by federal tax authorities” (currently Canadian Customs and
Revenue Agency (CCRA} and previously Revenue Canada)
interpretation of what constitules a “gift” for federal income
tax purposcs. The federal position has been that to be a “gift”
for tax purposcs, a transfer of money or property must be
made in exchange for no benefit or advantage at all, or only
for a truly insignificant one. Consequently, charitics have
been hampered in offering any benefits to donors except de
minimis ones. And with de minimis gifts, charitics have been
challenged in ascertaining what qualifics in the absence of
clear interpretative guidelines. Surely a free cup or tee shint
should qualify for a gift of say, $200, but what about greater
benelits, such as (ree attendance to charity functions, or free
publications?

Perhaps the most affected by CCRA’s gift policy have been
charities that operate as land trusts, such as the Nature
Conservancy of Canada, Ducks Unlimited Canada, Southern
Alberta Land Trust, and others. These charities urge
landowners to donate land or conservation eascments 1o them
for conservation purposes. However tax rules on what
constitutes a gifl prohibited ihiewn from issuing tax receipts
where the donor received any valuable consideration. For
example. if a landowner owned a quarter section of land with
a market value of $ 100,000 and wished to donate it to the
Nature Conservancy, to receive any valid tax receipt at all, the
tandowner had Lo forego all return of value for the property.
The landowner could not, for example, transfer the land to the
Nature Conservancy for $30.000 and receive a $30,000 tax
receipt. If the donor wanted Lo make a gift of half of the value
of the parcel, the donor had (o subdivide the properly and sell
hall Lo the land trust, and donale the other hall, This time
consuming. costly method of giving. subject 1o polential foss
of Lland (hrough municipal regulatory dedications, discouraged
such charitable donations.

Recently the CCRA has announced (s intention to broaden its
view on what censtitutes a gift for income lax purposcs by
allowing what is called “split-receipting” in some instances.
The Departinent of Finance has released drafll amendments to
the /ncome Tax Act' to facilitate the changes.” Under the
“Proposed Guidelines on Split-Receipting™ the key elemerits
to this new interpretation are as follows:

(a) For there 10 be a gitt there must be a voluntary transfer
of property to the donee with a clearly ascertainable
value.

(b) The donee (charity) must identify any advantage and
the amount of the advantage on any receipt provided to
the doner in accordance with proposcd regulatory
amendments. If the advantage cannot be rcadily
ascertained, CCRA will not allow a charitable ax
deduction or credit.

{c) For there 1o be a gift there must be a clear donative
intent to enrich the denee.  Generally CCRA will accept a
gift if the amount of the advantage docs not exceed 80%
ol the valuc of the property transferred to the donee. [n
exeeplional circumstances a transfer may qualify if the
amount of the advantage exceeds 80% provided that it can
be established te the Minister's satisfaction that the donor
intended to make a gifi.

(d) Generally. under the amendinents, the “eligible
amount el a gifi™ will be “the excess of valuc of the
property translerred 1o the donee over the amount of the
advantage provided to the donee”™. CCRA will conlinue
to administer a de sminimis thresheld to cnable charitics (o
provide donors with tokens of gratitude for donations
witheut falling under the new rules requiring a split
receipt. The current de minimis threshold” will be revised
so that an advantage received by a donor will not be
regarded as an advantage for the purposes of determining
the eligible amount of a gift under the new definition,
provided that the ddvaniage received does not cxceed the
lesser of 10% of the value of the property trans(erred and
$75.00.

The Proposed Guidelines provide useful illustrations on how
the amcndments would be applicd in respect of a nunber of
activities carricd on by registered charitics, meluding fund
raising event activities (such as attendance of celebrities and
other complimentury benefitsy, fundraising dinners. charity
auctions, lotteries, concerts, shows and sporting cvents,
membership fees, and transfers of mortgaged and otherwise
encumbered property.

The wriler welcomes these greatly needed changes and
clarifications. Allowing split-receipting will encourage nore
landowners to donate ecologically important land and other
capilal properties to registered charities. Clarification by
quantifying what constitides a de minimis advantage will make
many cxceulive dircctors and accountants of regisiered
charities sigh in relicl for not having 10 worry about CCRA’s
disqualifying donations and challenging registered status on
account of conferred benefits.

The reader should nole that these amendments have not yet
been introduced. Readers who have comments on the
Proposed Guidelines, should contact their Members of
Parliament.
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—— In Progress

In the Legislature...

Federal Legislation

Bill C-9, 4n Act fo amend the
Canadian Environmental Assessment
Act, passed third reading on May 6,
2003. It is now proceeding through
the Senatc and was referrcd to the
Senate Standing Comumittce on
Encrgy. the Environment and Natural
Resources.

As of March 24, 2003, sections 1, 134
to 136 and 138 to 141 of the Species af
Risk Act are in force. The remainder
of the Acl is anticipated to be brought
into force in early June 2003. The
federal government issued an Order
Extending the Time for the Assessment
of the Siaius of Wildlife Species. which
extends for three years the lme
provided [or the assessment of the
status of the wildlife specics sct oul in
Schedule 2 of the Act.

Federal Regulations

The federal Minister of the
Enviromneni released New Source
Emission Guidelines for Thermal
Electricity Generation, These are a
revised version ol the former
Guidelines that were issued on May
15, 1993 and arc mnade pursuant to the
Canacdian Envirommental Protection
Act. 1999, The new Guidclines will be
in force as of April 1, 2003,

As of January 1, 2004, the On-Road
Vehicle and Engine Fmission
Regulations will be in Torce. The
Regulations introduce “meore stringent
national cudssion standards for on-
road vchicles and engines and a new
regulatory framework under the
Canadian Eaviranmental Profection
Act, 19997 Provisions in the
Regulations that authorize the use of a
national emissions mark came into
foree on December 12, 2002,

As of February 27. 2003, some
sections of the Tetrachloroethylene
flise in Dy Cleaning and Reporting
Reaquirgments) Regulations under the
Canadian Environmentaol Protection
Aet, 1999 are in force. The scelions on
wastc waler and residuc, (ransfer

reguirements, and reporfing come into

for¢e on January 1, 2004

Alberta Legislation

Bill 33, the Novrth Red Deer Water Authorization Act passed third reading on
December 3, 2002 and came into force the next day. The Bill uthorizes a
licence to be issued under the Warer Acr allowing the transfer of water from the
South Saskatchewan River Basin to the North Saskatchewan River Basin, L
denies any appeal of the licence to the Environmental Appeal Board. (Scc News
Brief, Vol.17, No.4, p.7 - for further commentary on this Bill}.

Manitoba Regulations

As of November 18, 2002, the Riparian Property Tax Reduction Regulation,
Manitoba Regulation 194/2002, under The Property Tax and Insulation
Assistance Act is in force. The tax reduction is “to promote the proleclion and
restoration of riparian lands and waterways in agricultural areas; to improve
water quality in Manitoba; and to recognize the contribution of taxpayers in
promoting the proicction and restoration of riparian land and waterways during
|a three—year period beginning on January 1, 20037

The Manitoba Government has registered a new Water and Wastewater Facility
Operators Regulation under The Environment Act. Sections of Manitoba
Regulation 77/2003 come into force on June 1, 2003 with most of the remainder
doing so on September 1, 2003. Certain scctions do not apply to a facility until
September 1, 2006. .

Northwest Territories Regulations

The Departinent of Resources, Wildlife and Economic Development released a
Guideline for Ambient Air Quality Standards in the Nortinvest Territories.
Sulphur Dioxide (SO, Ground Leve! Ozone ((3), Total Suspended Particulate
(18P}, Fine Pariiculute Matter (PAS; ;) under \he Fnvironmental Protection Acr.
The Guideline, which took effect in December 2002, scts the standards for
maximum congcntrations of these subsiances in ambient air throughout the
Northwest Territories. It can be accessed on the website <htip //www. gov.nt.ca/
RWED/eps/pdfs/ambicnt_airquality. pdf>.

The Mine ffealth and Safety Regulations, R-125-93, under the Afine [{ealth and
Safety Act have been amended by R-008-2003. The amendment Regulation
came into force on February 28, 2003,

Cases and Enforcement Action.,.,

The Alberta Court of Queen’s Bench released its decision in the judicial review
concerning the approval issued for a gravel pit operation, In Court v, Alherta
Environmental Appeal Board, Justice Mclmyre noted “the Board applied a
patently unreasonable test, both as to timing and content, for determining the
Applicant’s slanding,” The Applicant was granted standing and the matter was
relurned (0 the Envirommental Appeal Board.

B Dolores Noga
Information Services Coordinator
Fnvivonmental Law Cenire

I Progresy veports on selected environmental activity of the government, courts
and tribunals. A more complete report on these matters can be obtained by
subscribing to The Regulatory Review, a monthly subscription report prepared

by the Environmental Law Centre. To subscribe or obtain further information
call (780) 424-5099 or visit our website at <http:/Awww cle.ab.ca>.




Province Enacts Retroactive Criteria for EUB Consideration

The £lectric Utifities Acl, originally introduced as Bill 3 into
the Alberta Legislature,’ was passed during the Spring 2003
sitting and proclaimed in force by Order in Council cflective
June 1, 2003, Section 164(1) of the Act makes a
consequential amendment to section 3(1) of the Aydro and
Electric Energy Act.” The amended legislation clearly directs
that where the Energy and Utilities Board is considering an
application under section 11 for construction and operation of
an clectrical gencrating unit, or under section 18 for
connection of a generating unit, it “shall not have regard to
whether the generating unil is an economic source of clectric
encrgy in Alberta or 10 whether there is a need for the electric
encrgy 1o be produced....”. Subsection 3(2) specifically states
that subsection 3{1)(c) applics to Board consideration of
applications madce aficr January [, 1996, The question this
article aticmipts to address is whether this amendment is valid
according to the rules of statutory construction regarding
relrogetive application of legislation.

Presumption against retroactivity

There is a common law presumplion that legislation is not
intended to be retroactive because reaching into the past and
declaring the law to be different from what it was violates the
rule of law. In Gustavson Drilling, the Supreme Courl of
Canada statcd thal the “general mule is that statules are not to
be construed as having reirospective |retroaclive] operation
unless such a construction is expressly or by necessary
implication required by the language of the Act™* Retroactive
application is different [rom retrospective application in (hat
the former deems the law to have been different from what it
actually was when the facts occurred, and the latter is when
the legislation looks back at the past events, but is prospective
in its clfects. In detcrmining (he intent of legislation, the
courts would aticmpt (o analyze the challenged provision to
undersiand the scheme of the Act. the purpose of the
amendment, and the tmpact of its application to the facts ol
the case.

Rebutting the presumption

The presumption against the retroactive application of
legislation applics 1o cases where the language of the statute is
ambiguous, and can be rebutled by express words or necessary
inplication.” Sullivan goes on to say that all thal is required is
some sulficicnt indication that the legislation is meant to apply
nol only 10 ongoing and future facts, bul also to facts ihat are
past.® Retroactive legislation will ofien state that it applies to
designated lacts occurring {rom or before a particular daie or
time. Because the presumption against retroactive application
of legislation is strong. express provisions like this are ofien
included in legislation, as is the casc in the amendment to the
Hvdro and Flectric Energy Act. The presumption against
retroactivity may also be rebutted if the application of the
legislation would serve a useful or desirable purpose. A court
application to challenge the validity of a retroactive
amendmenl could potentially argue against this.

SOR.27I

* Bl Sullivas, Sndlivien ared Lricduer oo e Coastecctoon of Stoades, 4 Edition D arkbu:
Butleraorhs Casneela, 20027 al 502,

- Thidd,

f Thid wl 570,

Vested rights

There is also a presumption that the legislation should net be
intended to apply in a manner that would interfere with a
person’s vested rights. Such rights include property rights,
contractual rights, and rights to damages or other common law
remedies that are more easily recognized. Such rights are
usually identificd atl a specific point at when they arose and are
said to belong to a claimant. However, outside of the
traditional categories it is difftcult to determine when an
interest or expectation should be recognized as a vested or
accrued right. The presumplion however can be rebutted if
there is evidence that the fegislature intended that the
legislation apply despite its interference with a vested right.
Normally. the law should not be construed in such a way
unless the language requires 1. In each case where a
challenge might accruc, the court would decide whether at the
momen| of repeal or replacement the individual’s statutery
claim was sulficiently defined and developed, and sufficiently
in his or her posscssion to count as a vested right.®
Interference with a vested right could be considered a
violatien of natural justice. An applicant who believes that the
legislation violated a constitutional right could commence a
Charter challenge.

In Scait v. College of Physicians and Surgeons of
Saskatchewan, the Court of Appeal identified two criteria to
distinguish vested from unvesied rights. © The right must be
personalized so that the individual is in a distinct legal
position different [rom other members of society, and a step
must have been taken or an event have occurred toward
realization of the right. The claimant must have acted upon
the claim so as to effectively make the right his own. Here
there is polential for argument if an individual were to claim
that the amended legislation was violating a vested right.

The Electric Utilities Act has clear and cxplicit language to
rcbut the presumplion agatnst retroactive application of
legislation. There may be an opporlunity to challenge the
legislation il it could be proven (hat it would interfere with or
deprive the applicant of a vested right.  As the courts decide
on a case by case basis. there is no cerlainty that the
entitlenient of a vested right will be recognized. despite any
adverse effect the legislation may have,

M Keri Barringer
Staff Counsei
Environmental Law Centre
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Case Notes

Joint Panel Rejects Hydro Project on Precautionary

Basis

Report of the EUB-NRCB Joint Review Panel: Glacier Power Ltd., Dunvegan Hydroslectric Project (25 March 2003) EUB Deciston
2003-020 (Alberta Energy and Utilities Board and Alberta Natural Resources Conservation Board) EUB Application 2000198;

NRCB Application No. 2000-1

A recent decision of a joint Alberta Energy and Utilities Board
(AEUB) and Alberia Natural Resources Conservation Board
(NRCB) review pancl (“the joint panel™) rejected a proposed
hydroclectric project. While the decision is of interest in part
because of the AEUB’s record of very few project rejections,
more significant is the joint pancl’s usc of a precautionary
approaclh in turning down (he applicatiens, Questions also
arisc with respect to the possible effect of the newly enacted
Flectric Utilities Act' on this decision.

Background

The proposed project was to construct and operate a 40-
megawatt hvdroclectric generation weir en the Peace River.
An environmental impact assessment report was required
under the Environmental Protection and Enhancement Act? as
were authorizatiens under the Hydro and Flectric Energy
Acfand the Natural Resonrces Conservation Board Act” The
joint pancl was established by the AEUB and NRCB 10 deal
witl these applications.” Jssues identified by (he joint panel
for the purposes of the review included elfects of the proposed
project on river ice buildup and potential flooding in the Town
of Peace River; on annual construction of an ice bridge used
by rural residents of the region; and on fisheries matters,
including upstream and downstream passage of fish.
Interveners included the federal governmient, BC Hydro, focal
wunicipalities, environmenial organizations and First Nations
communilics. The joint panel ultimately denied the
applications before both the AEUB and NRCB.

infrequency of rejections

This decision is of interest because the past record of the
AEUB in particular has been one of approval of virtually
every cnergy-related application. The common practice of the
A[UB has been to approve projects with a range of conditions
allached, often covering a broad scope of maiters from
monitoring and reporting to public consultation.® While the
AIUB has rejected some applications in the recent past, these
have been relatively infrequent and often related to major
problems with public consultation by the proponents.

Precautionary approach

Ferhaps the most significant aspect of this decision is the
clearly precautionary approach taken by the joint pancl, which
is a soewhat nove! approach thus lar in Alberta. The
precautionary principle, which has gained cunency in
international and domestic environmental law over ihe past
decade, has been enunciated in different ways by legislators
and decision-makers.® Federal legislation in Canada refers to
the principle as one that prevents lack of [ull scicntific
certainly from being used as a reason 1o avoid taking
preventive measures where there arc threats of serious or
irreversible environmenta! damage.” Alberia legislation
generally do¢s not provide any cxplicil ciunciation or
recognition of the precautionary principle; there are 1o
statements regarding the principle in any of the statutes
relevant to the joint panel’s review and decision,

In rcaching its decision to reject the applications, the jeint
panel, while not specifically mentioning the precautionary
principle, relied heavily on evidentiary uncertainty and lack of
quantification. The joint panel cited at least ninc points of
uncertainty, including operational constraints that could aflect
the project; claims of benetlts to be provided by the project;
risks to public safety; and mitigation measures.'’ Ultimatcly.
the joint panel stated:

The Panel has determined that significant uncertainty
remains with respect to the relationship between the
potential benefits and costs of the project. While the
individual polential negative econemic, social and
environnental elTects of the project, if they were 1o
occur, are substantive in their own right, their
cumulative effect clearly outweighs the social and
economic benelits of the project to the local
community, as well as to Albertans in general. The
Panel is also not convinced by the available evidence
that there are reasonable opportunities to ameliorate
or mitigate these potential negative effects.'!

Effect of new Electric Utilities Act

An unresobved matter related Lo this decision is the potential
effect of the new Flectric Utilities Act, passed by the Alberta
Legislaturc in the spring 2003 sitling but not yel proclaimed.
Section 164 of the new Act makes consequential amendments
to the Hydro and Flectric Energy Acet, explicitly removing
consideration of need for electricity gencration fromi the
AEUB’s revicw of project applicatious and applying the
amendment to applications considered by the AEUB after
January 1, 1996, which would include this decision. The joint
panel considered whether it could address need for the project
in its revicw and delcrmined that it should do so to achieve the
public interest mandatcs of both the AEUB, which is directly
alfected by.the amendment, and the NRCB, which is not
subject to the same constraints.'?

As the joint panel considered nced for the project in its .
deliberations'” and made reference to related elements in ils
findings," it is arguable that once the new Electric {tilities
et is proclained, the proponent could seek a rehearing of the
applications based on the amendment o the Hvdro and
Elecrric Inergy Act. The ainendiment appears to be
sutficiently clear in expressing the Legislature’s intent (0
retroactively apply the provision to withstand challenge.”
However, the Legislature may not have anticipated the
ditficultics (hat could arise in seeking to change decision-
making criteria for matiers that have already been decided by
administrative (ribunals,

B Cindy Chiasson
Fxecutive [Drector
Environmental Law Centre
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Case Notes

Appeal Court Addresses Municipal Powers Over Livestock Operations
Love v. Flagstaff (County of} Subdivision and Development Appeal Board (9 December 2002}, Edmonton 0003-0393-AC and 0003-

0394-AC (Alta. C.A.)

This case addressed the tssue of conflicts belween an
application for development under a permitied use within
munticipal jurisdiction and a proposal for an intensive
livestock operation (IAO). The Court considered how the
intent of a municipal bylaw should be interpreted when there
arc cenflicting land use development applications. The
Appellaats in this appeal challenged a decision of the
Subdivision and Development Appeal Board (SDAB). The
SDAR upheld the decision of the Development Authority
(DA) in Flagstaff County to deny applications lor permits to
build residential homes. Each of the partics had applied to the
DA for a permit to build a single family residential dwelling
on iheir lands. This was a permitted use under (e relevant
County Bylaw, zoned as an agricultural district. The
application by Taiwan Sugar for an IAO permit was not yet
received when these applications were filed. At the same time
that Appeliants’ applications were denied, Taiwan Sugar filed
its incomplele application for the IAQ permit. TAOs arc a
discretionary use under the Bylaw.

Status of the applications

The DA denied the Appellants’ applications on the basis that
the dwelling each wanted to build would be 100 ¢lose to the
propesed [AQ. This would breach the minimun setback rule
as prescribed in the Code of Practice,' even (hough the Code
does not expressly address who is responsible for providing
the minimum sciback when there arc competing applications
for a residence and an IAO on adjacent lands. The Bylaw was
implicil inits detenminatien that an TAO developer may
include lands of adjacent landowners in determining if it has
et the required minimum distance requirements, even when
it precludes adjacent landowners from using the portion of
their lands that fall in the setback area. The SDAB determined
that on the date the DA decided on the Appellants’
applications, ihe Taiwan Sugar application was *proposed’,
and that both applications were properly refused for not
meeting the required sctback distances.

The Court's interpretation

The Court looked at whether the SDAR erred in iis
interpretation of the word ‘proposed’ under the Bylaw. Tt
addressed two issues — at what point an application for an 1A0
is considered ‘proposed’ under the Bylaw, and the relevant
date to determine whether a permitted use residential dwelling
meels (he minimum distance requirements of the Bylaw. The
Court applied a ‘purposive and contextual approach’ in its
interpretation as endorsed by the Supremne Court of Canada,
and considercd a range of alternative options for interpreting
the meaning of ‘proposcd’. The Court reviewed Part 17 of the
Municipal Government Acf (MGA) and the Municipal
Development Plan for Flagstaff County. It determined the
objectives of both were to cncourage environmentally sound,
suslainable agriculture and other forms of cconomic
development while conserving and enhancing the County’s
rwal character.

I also considered the overall values that are critical
components of planning law and practice in Alberta,
including, “orderly and cconomic devclopment, prescrvation
of quality of life, respect for individual rights, and recognition
of the limitcd extent to which the overall public interest may

legitimately override individual rights”

The Court concluded the permit issue date for the IAQ is the
actual date at which a project becowmes “proposed’ for the
purposes of the Bylaw, 1t suggested that, otherwise, if an TAQ
could attain ‘proposed’ status upon [iling an incomplete
application, this could Icad to developers filing numerous
incomplete applications lo prevent adjacent landowners from
filing their own deveclopiment permit applications, where
minimum setback requircnients are at issue. 1t also
emphasized that the Bylaw provides that the construction of a
single family home is a permitted use, whereas the TAQ js
discretionary and potentially could never be approved.
Anyone seeking a discretionary TAQ permit is cncouraged by
the Municipal Development Plan to enter into public
consultation with landowners. Developers can anticipate that
adjacent property owners whose Jands may be negatively
atfected by the minimum sctback requircments may file a

residential permitted use application 1o protect future

development rights.

The Court considered that this process reflected an intention
that the ncighboring landowners have an opportunity to
consider and exercise rights that attach 1o their lands prior to
the issuance ol au IAQ permit. The Court also suggested that
developers could 1nitigate the cconomic costs imposed by this
scheme by negotiating with neighbering landowners to
compensal¢ them for future loss of right 10 construct a
residence, or by selecting larger sites to satisfy the nunimum
setback requirements. Thus the Court said the rights of the
permificd use applicant crystallized at the date of filing the
permitied use application, thus requiring the singlc family
residential permits to be issued.

The dissenting opinion

The dissenting opinion of the Court hield that the purpose of
the Bylaw was to provide land where all forms of agriculture
can be carried on without interterence by other incompatible
land uses, allowing a development authority 1o refuse to issuc
a development permit for any land usc which may limit or
restrict existing or proposed agricultural operations. Justice
Russell also stated (hat a narrow in{crpretation of ‘proposed’
could undermine such purposes, enabling landowners 1o defeat
an IAQ application (hat is planned. but not yet proposed, by
“rushing’ (o obtain residential dwelling development permits.
The dissenting view held that the development of IAOs serves
the public interest by providing economic benefits to the
community as a whole, and that municipal development plans
promote agriculture as an intcgral component of the regional

cconomy.
(Continued on Page &)
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Action Update

Creative Sentencing

Part I - Overview

Introduction

It has almost been ten years since the proclamation of the
Alberta Environmenial Protection and Evhancement Act and
the introduction of the innovative sentencing option that we
now call creative sentencing. Crealive sentencing has become
a significant feature of almost every environmental
prosecution as illustrated by the penalties imposed over Lhe
last len years: '

2002 $502,423 - included $202.955 in
crealive senlencing orders

200 $419,500' - included $163,000 in
creative sentencing orders

2000 $279,692 - mncluded $232.200 in
creative sentencing orders

1999 $410,450 - included $103,750 in
creative sentencing orders
August 1997 (o
December 31,1998 51,143,500 - included $401,580 in
creative sentencing orders
April 1996 to '
July 1997 $856,750 - included $253,000 in
creative sentencing orders
September 1994 to
March 31, 1996 583,850 (No creative sentencing orders
as legislation atlowing for such crders
did not come into place until September
1993)
August 4, 1993 to
September 1994 $223,150 (No creative sentencing
orders as legislation allowing for such
orders did not come into place until

September 1993)

Willi the benefit of this expericnee, Alberta Justice and
Alberta Environment held a workshop in February 2002
involving various stakcholders in such projects, hoping to
establish a formal framework for developing. selecting and
monitoring creative seatencing projects. The group made a
nunber of unanimous recomnmendations and by March 2003
all of those recommendations were inplemented.

This paper addresses some of the questions raised in that
workshop and which are frequenily asked of the Crown:

»  What is creative senlencing?
~*  What are the aims and goals of creative sentencing?
«.  How do the Courts approach creative sentencing?
«  Whal arc the limitations on such projects from the
perspective of the Crown?

»  What arc the dangers inherent in creative seniencing?
«  What does the fulure hold?

What is creative sentencing?

Section 234(1) of the Environmental Protection and
Enrhancemeni Act (the " Act”™) allows a judge sentencing a
defendani (or olfences committed under (hat Act Lo take an
inngvative approach to sentencing by ordering that funds be
dedicated 1o certain projects like research, education or
improvements in industry standards. This is what has come (o
be referred to as “creative sentencing.”

The propesed creative sentencing order must [all within the
terms of section 234(1}a) - (i) of the Act, or there is no
jurisdiction for the judge to make such an order.

What is often forgotten is that the sentencing judge is the
uitimate decision maker, not the parties who bring the idca for
creative sculencing to the court.  Ounly if the judge accepis the
recommendations of the parties, do they become part of the
sentencing order,

It must be undersiood that creative sentencing is part of the
punishment of an cuvironmental offender after a finding of
guilt. While there are statutorily recognized diversion
programs available for Criminal Code offences, creative
sentencing docs not fall inte that category. Many offenders
are under the misapprehension that creative sentencing is more
akin 1o an cut of court setilement than a sentence.

Crealive sentencing is not an alternative source of funding for
cnvironmental groups. Eachi project arises from the unique
circumstances of the case.

Finally, creative sentencing can never amount to extorlion in
the sense of exchanging crealive sentencing projects lor
withdrawal of the charges.

Aims and goals

A theme that is repeated over and over again by the judiciary
is (hat creative sentencing allows some good to come from
bad, that something posilive can be done after an
cnvironmental incident. Courls have described creative
scntencing as “looking to the future™ or as a way for
defendants to help others inthe same industry and in the same
predicament to avold connuilting further environmental
offences. It is in this way that (he creative sentence serves the
interests of justice including the public interest.

How do the courts approach creative sentencing?
First, based on the decision of Judge Fradsham m K. v. Fan
Waiers and Rogers Lid”, the sentencing judge determines {he
appropriate total penalty based on the circumstances of the case.

(Centinued or Page 10)
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fAppeal Court Addresses Municipal Powers.. .Continued from Page T}

Conclusion

It should be noted that this application was commenced when the decisions (o
approve TAOs were made wnder the authority of iunicipalitics under the
MGA. Since Jannary 2002, the Natural Resources Conservation Board has
been granted authority under the Agricultural Operation Practices Act (o grant
approvals on new and expanding 1AOs.  Municipal decision making powers
have been reduced by Uis change in the law, although approval officers must
deny a proposal if it is inconsistent with the municipal development plan.

W Keri Barringer
Staff Counsel
Fnvironmental Law Centre
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(Crealive Sentercing . . continued from Page 8}

Then, the judge considers whether and what amount of money
should be available for creative sentencing projects.

Sccond, generally speaking, (he case law suggests that one
cannol deduct clean up costs from the total penalty. (R, v. Van
Waters & Rogers Lid°, R.v. Chem-Security (Albertay Lid.")
Third, the trend in Alberta has been a filly-fifty split between
a fine and creative sentencing as advocated by the provincial
Crown. In ether jurisdictions and at the federal level, the
crealive sentencing portion of the offence may constitute up 0
90% of (he total penalty.

Finally, courts have encouraged the Crown to seek an order
under section 234¢1}(g) to have the defendant pay [or the costs
of remedial or preventative action carried out by the
Govermnent.

What are the limitations on such projects from the
perspective of the Crown?

The Crown has established guidclines as 1o when a
recomniendaiion will be made to the judge 1o consider creative
sentencing and which types of projects and groups should be
eligible Tor creative sentencing funds. These goidelines were
initially based in part upon the State of California experience
where creative sentencing has been an important feature in
environmental sentencing for over twenty years. Alberta has
since developed its own approach to creative sentencing,

The Alberta experience

Judicial commentary on creative sentencing, Crown
expericnce in dealing with these seniences, and a survey
conducted after ihe fact to judge the success of cach particular
project has pointed to two major factors that tend to affect the
success of a creative sentence from the Crown’s point of view:

1. The most successfil projects attempted to address the
root cause of (he ofTeuce,

2. The least successful projects were those where the
accused was not iruly remorscful. considered creative
scalencing to be the lesser ol two evils, and
conlinucd 1o take the position that they should not
hayve been convicted in the first place.

Importantly, to date there have not been any repeat offenders
1n cascs where creative sentencing was imposcd.

Notwithstanding their popularity and inpact, these projects
are hugely labor intensive, requiring skills not found ina
single individual. There tend to be technical guestions that
arise in assessing lhe appropriateness of a project that require
an expert’s assessnienl. Effective (and considérable)
investigation is necessary in order to determine whether the
defendant is actually gaining a secret benefit by funding a
project.  Someene with the ability and information necessary
to do an audit1s required to determine whether in fact. the
money has been spent according to the terms of (he order,

These experiences and the substantial dellar value associated
with these projects prompted the Assistant Depugy Minigter
for Alberta Justice to hold the February 2002 workshop.

_Provincial prosccutors, Alberta Eavircument, federal

prosceutors, Environment Canada, defense counsel, and past
and potential recipients of creative senlencing funds were ali
represented. At the conclusion of the twoe-day workshop the
pariicipants made a number of unanimons recommendations.
Since some of these recommiendations required additional
manpower, Alberia Justice, Alberta Treasury and Alberta
Environment worked together to ensure that all of the
recommendations of the workshop were implemented.

Part 11 of this article will be printed in the next issue of News
Rrief.

M Susan McRory
Fonvirommental Coordinator
Special Prosecutions
Albhertu Justice

W Lynda Jenkins
Frvironmental Prosecutor
Special Prosecutions
Alberia Justice

Tncluding previnen {les mroseeutedt by the federal Department of Justics because of conflicts.
(3 June 199K) Calgary 61444667P10501 (Adta. Prov. C1).
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Practical Stuff’

By Gavin Fitch, Rooney Prentice

Making the Most of Your Environmental Lawyer

So vou have an environmental
problem. Maybe an ¢il company
wants to drill a sour gas well across
vour fence line. Maybe you discover
groundwater bencath your property
has been centaminated by gasoline
from leaky underground storage tanks
beneath the service station on the
cormier. These are but two examples
of the kinds of environmental issucs
unsuspecting landowners in Alberta
find themselves faced with every day.
So what do vou do?

Many people will seck legal advice,
One of the first things vou’ll have to
discuss with vour lawyer, of coursc,
is money: how much is this going (o
cost? This is particularly importanl
in environmental law, because
depending on your problem. there
may be funding available to cover
your legal costs. Funding may be
available, for instance, in the irst
example used above (a company
wants to drill a well) through the
Alberta Energy and Utilities Board's
local intervener funding process.
The Natural Resources Conscrvation
Beard and. to a lesser cxient, the
Eavirenmental Appeal Board, also
have processes in place for
landowners o ¢laiin funding,

In all these cases, funding may be
available because a company
proposes to build an indusinial
facility which will benefit the
province gencrally as economic
development (rovallies and taxcs)
but whose impacts will be felt
primarily by the one or more Camilies
who live closest to the proposcd
facility. The provision of funding is
intended to “level the playing field™

Many environmental issues involve
more than just a single family or
landowner. In such cases, there is
power in numbers, Tn our experience,

on¢ of the ways clients can help thicir
lawyer most 1s to organize into a
cohesive, commutted group. This has
several potential benefits. First, both
companics and the government tend
1o take more notice of organized
landowner cr resident groups.
Second. there are more people to put
to work. One of the best ways to .
keep legal costs down is to do as
much of the work as possible
yourself. There are many things
lawyers do that clients can do just as
casily and far more economically:
dealing with the government and
other public bodies {civil servants
will often talk more freely to an
“average citizen"—particularly one
who appears to be the victim of some
environmental injusticc—than to a
lawyer); identifying and assembling
documaents that may be relevant to
the case: identifying and conlacting
potential witnesses; cte,

The one potential pitfall of
organizing inlo a group is oo many
chefs spoiling the broth. Groups
rcally do have to be organized; even
informal enes need 1o have an
“executive” responsible for
comumunicaling in an orderly way
with the lawyer, If the lawyer is
answering 20 calls a day from the
client group, the efficicncics and
cost-savings of forming the group
will be losl. :

One of the most imporiant things the
client in an enviremmental case needs
te do, as early in the process as
possible, is define his or her
objectives. Envirommental cases are
usually more complex than simple
fights over inouey. In the case of the
gas well, are you trying 10 stop it
aliogether, or suiply have the
proponent conduct 11s aclivity more
responsibly or with fewer iimpacts?

The answer to this question will have
a large bearing on the strategy vour
lawyer will follow in developing
YOUur case.

In the case of the contaminated
groundwater, do you want your
property restored (this may depend
on whether it can be restored at all
and, if it can, how long it will take
and at what cost) or do you want
compensation? If you want i
restored, one part of the strategy may
be 1o convinge Alberta Environment
to get involved. Alberta
Environment has broad powers to
order polluters te clean up
contamination, whether recent or
historical. But there are many
contaminated sites in Alberta and
sometimes Alberta Environment
needs some “convincing” to get
involved. Gelling them involved can
have real benefits in that the day-to-
day work of keeping the pressure on
the polluter becomes the
government’s responsibility. The
Jjob of you and your lawver then
becomes keeping pressure on the
govermment, if it’s needed.

If your principal objective is
conipensation, then vou are headed
for civil litigation {assuming you
cannot negoetiate a settlement with
the company). Environmental
litigation is usually lengthy, complex
and expensive because in order to
“prove” your case. you must present
scientific or “expert” evidence to the
courl. Therefore, litigation should be
viewed as a last resort.

Should you have to hire a lawyer
because ol an environmental
problem {or any other for that
maller), remcniber, it’s your case,
Be involved. Ask how you can help.
A conunitted, engaged client can
make the lawyer’s job much casier.
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L Ask Staff Counsel

Receding Lakes and Property Lines — Subject to Change?

Dear Staff Counsel:

f uwn a cottage on lakefront
property. Over the last few years,
the lake has receded due to a
number of factors, including
industrial activity, low
precipitation and above average
temperatures for several yearsin a
row. lsthe exposed lakebed now
my property? If not, who owns it?

Sincerely,
Confused Cottager

Dear Confused Cottager:

Owuers of property adjacent to a
water body or watercourse arc ¢alled
“riparian owners”. In gencral,
riparian owners have a right (o
accreted lands, which are lands
cxposed as a result of the gradual,
imperceptible retreat of waters,
normally through natural processes.
This process is called accretion. By
the same token, riparian ownership is
subject to the loss of land threugh
erosion causcd by water. There is no
comnpensation for loss through
crosion.

The provincial Crown is the legal
owner of the beds and shores of all
permanent, naturally occurring water
bodies, and all naturally occurring
watercourses.” This means that these
arcas are provincially-owned public
land. When a riparian owner’s land
increases through accretion, (he
provincial Crown’s ownership of the
bed and shore decreases. When a
riparian owuer loses land through
crosion. there is a corresponding
in¢rease in the bed and shore
belonging to the provincial Crown.

However, it is lairly difficult for
riparian owners to establish
accretion. The lollowing
sununarizes the legal requirements:

i Your title documents
{certilicate of title, registered
subdivision plan) must make i
clear thal the water body or
walcreourse at issuc is a legal
boundary of your property.

For example, if your registered
subdivision plan indicalcs the
boundary at issue as a straight
ling (i.c. not the water body
itselfy and there is nothing clsc
to indicate (he waler as
boundary, accretion cannot be
established

2. The landowner must own the
land bordering on the land
claimed 1o be accreted. So, for
cxample, if municipal reserve
{land) separates your lot [rom
the watercourse or water body,
there can be no accretion to the
lot. By the same reasoring, the
formation of islands cannot
constitute accretion.”

3. To constitute accretion, the
change must be gradual and
imperceptible.4 Forexamplc, a
quick change in a walercourse ot
water body, called an avulsion,
does nol constitute accretion.

4. A leading case states that
accrciion can only result from
the action of water in the
ordinary course of the operation
of nature.” However, the samc
case also indicates that

*_.the fact that the increase is
brought about in whole or in
parl by the waler, as the result of
the employment of artificial
incans, does not prevent it from
being a truce aceretion. provided
the artificial means are
employed lawfully and not with
the intention of producing an
accretion....”

Amendment to Title

Il vou feel that you can saiisly the
above requirements, you may apply
to the Regisirar of Land Titles (o
amend the property description on
ttle to refleet the current location of
the natural boundary.” You will
need 10 review the Land Titles
Procedure Marnual, Procedure
TSUR-12: Survevs  Natwral
Boundary Changes, which is
available through the Land Titles
Office or on-linc.®

 information c'o Lditor, Ask Staff Counsel

If you have questions regarding
the procedure for having the
Registrar amend your title, you
may also contact the Land Titles
Office directly at (780) 427-2742.

(This article is adapted [rom A,
Kwasniak, Afberta’s Wetlands: A
Law and Policy C(iuide, available
through the Environimental Law
Centre.)

Prepared by:
James Mallet
Staff Counsel
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Ask Staff Connsel is based on actual
ingquirties made to Centre staff.. We wvite
vou 1o seiud ws your requests for

or by v-mail at clet@ele.ab.ca. We
caution that although we make every
effort to ensure the accuracy and
fimeliness of st responses, the
responses arve necessariby of a general
nature. e urge our readers, aid those
refving on our readers, to seek specific
advice o matters of concern and not to
velv selely on the information in this
publication.




