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February 22, 2012. Our File:  5320 
 

The Honourable Peter Kent  
Minister of the Environment 
Les Terrasses de la Chaudière 
10 Wellington Street, 28th Floor 
Gatineau, Quebec 
K1A 0H3 

Recovery Planning  
Environment Canada 
4th Floor, Place Vincent Massey 
351 St.Joseph blvd.  
Gatineau, QC  
K1A 0H3 
 

 
Via email:   RecoveryPlanning_Pl@ec.gc.ca and Minister@ec.gc.ca  
 
Dear  Mr. Kent,  

RE:    Comments regarding Recovery Strategy for Woodland Caribou (Rangifer 
tarandus caribou) Boreal Population, in Canada [Proposed].  

The Environmental Law Centre (ELC) is an Edmonton-based charitable organization established 
in 1982 to provide Albertans with an objective source of information about environmental and 
natural resources law and policy. The ELC’s vision is an Alberta where the environment is a 
priority, guiding society’s choices. It is the ELC’s mission to ensure that Alberta’s laws, policies 
and legal processes sustain a healthy environment for future generations.  The ELC is pleased to 
provide comments on the Recovery Strategy for the Woodland Caribou (Rangifer tranadus 
caribou) Boreal Population, in Canada [Proposed] (hereinafter Proposed Recovery Strategy).1 A 
focus of these comments is on Caribou herds in Alberta. 

The legislative context  

The purposes of the Species at Risk Act (SARA) are “to prevent wildlife species from being 
extirpated or becoming extinct, to provide for the recovery of wildlife species that are 
extirpated, endangered or threatened as a result of human activity and to manage species of 
special concern to prevent them from becoming endangered or threatened”.2 
 

For Woodland Caribou, particularly in Alberta, the focus must be both on prevention of herd 

extirpation but also herd recovery.   SARA’s legislative preamble and precautionary approach to 

critical habitat designation has been reinforced by recent jurisprudence, clearly indicating the 

need to be proactive and precautionary in drafting the Woodland Caribou Recovery Strategy.3 

                                                 
1
Environment Canada (Ottawa:  Environment Canada, 2011), online:  SARA Registry  <http://www.registrelep-

sararegistry.gc.ca/virtual_sara/files/plans/rs_boreal_caribou_revised_0811_eng.pdf>. 
2
 S.C. 2002, c.29 at s.6. 

3
 See cases, infra, at notes 8, 15 and 17. 
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Targets for recovery and sustaining of all herds 

The Proposed Recovery Strategy designates Woodland Caribou herds into three tiers which 
relates to the Strategy’s distribution objectives, management thresholds and identification of 
critical habitat.  These include:4  

 herds which are self-sustaining (SS), 

 herds which are not currently self-sustaining which are identified as “representing 

ecological conditions and maintaining connectivity” (NSS-Connect), and 

 herds which are not self-sustaining (NSS). 

Each tier has its own population and distribution objectives.5  All herds in Alberta fall into the 

categories of NSS-Connect and NSS.  The recovery goal for NSS-Connect herds is to become self-

sustaining to “ensure representivity of ecological conditions and maintain connectivity across 

Canada” while the goal for NSS herds (the majority of Alberta herds) is to “stabilize” the local 

population.6 

It is unclear on what basis some herds were designated “not-self-sustaining” where the 
recovery strategy notes that “current evidence supports the conclusion that the recovery of all 
local populations is technically and biologically feasible”.7  The intent of “stabilizing” a herd that 
is inherently not self-sustaining requires clarification in terms of long term management 
objectives.  Is there an expectation of stabilizing a NSS herd in perpetuity?  How is this feasible 
in light of a herd’s status as non-self-sustaining?  In light of management proposals and 
treatment of NSS herd’s critical habitat, described further infra, it appears that extirpation of 
these herds is more likely than not. 
 
The Proposed Recovery Strategy must also set out any analysis conducted and assess the 
efficacy of the approach of focusing management responses on the NSS-Connect herds and the 
implications of this at a regional and national scale.   Specifically, what is the likelihood of 
national maintenance of connectivity and genetic variability relying on the Red Earth, 
Richardson and Caribou Mountain herds in light of a relatively high likelihood of some or all of 
these herds not being sustained due to inadequate management thresholds and critical habitat 
targets being used?  For instance, the Proposed Recovery Strategy should outline how the 
extirpation of the Red Earth or Richardson herds would impact broader regional and national 
objectives. 

                                                 
4
 Supra note 1 at 16-17 and 28-29 

5
 Ibid. at 14-15. 

6
 Ibid. at 15 

7
 Ibid. at 15 at footnote 4. 
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Threat assessment 

The Proposed Recovery Strategy should recognize that while both habitat alteration and 
predation are threats to woodland caribou they are fundamentally different as management 
response focused on habitat alteration will be dealing with a cause, whereas predator 
management may be characterized as treating a symptom of habitat alteration (although not 
exclusively so).  This is raised as the Government of Alberta has continued to focus on predator 
management rather than dealing with habitat related issues to any significant degree.8 

Reliance on provincial strategies and approaches  

The Proposed Recovery Strategy fails to adequately assess the efficacy of regional processes 
and planning in the provinces to address threats to Caribou populations.  This information 
should be included in the Recovery Strategy as it is necessary to properly assesses provincial 
and territorial consultation and is essential for the creation of a broad strategy to address 
threats.9     
 
This is particularly relevant to provincial treatment of critical habitat.  The legal protection of 
critical habitat under SARA is relevant for federal lands, federal focal species (i.e., aquatic 
species and migratory birds) and to the federal Minister’s assessment of provincial and 
territorial systems.10  A recent decision from the Federal Court of Appeal has shed light on the 
type of protection that is required under SARA and should be integrated into the general 
assessment of threats and management approaches in the Proposed Recovery Strategy.11   
Specifically, the Federal Court of Appeal found that discretionary measures under other federal 
legislation did not meet the requirements under s. 58(5) of SARA, relating to the protection of 
critical habitat on prescribed federal lands.12  This decision is relevant to provincial species at 
risk programs and legislation because the wording of s.58(5) is also found in relation to the 
Minister’s obligation to make a recommendation regarding critical habitat on provincial or 
territorial lands under s.61(4).  This decision demonstrates the highly relevant nature of how 
critical habitat is legally protected by all jurisdictions.  
 
The Proposed Recovery Strategy should articulate how management and legal protection of 
critical habitat has been assessed for provincial and territorial lands.  An evaluation of provincial 
protections should be based on their likelihood of managing impacts to meet the thresholds 

                                                 
8
 For instance, a past scientific advisory group regarding a moratorium on activities in Woodland Caribou wintering 

areas was rejected in lieu of a predator management approach.   
9
 See SARA, supra note 2 at s.41(1)(b). 

10
 Supra note 2 at ss. 58 and 61, respectively. 

11
 See Canada (Minister of Fisheries and Oceans) v. David Suzuki Foundation, 2012 FCA 40, online: Federal Court of 

Appeal <http://decisions.fca-caf.gc.ca/en/2012/2012fca40/2012fca40.html>. 
12

 Ibid. 
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outlined in the Strategy.  This more detailed assessment of provincial actions will be more 
instructive in relation to next steps and management actions that may be required through 
action plans or through discretionary mechanisms available to the federal government. 
 
This is of specific importance to Alberta where none of the existing herds are currently self-
sustaining. There are no compulsory legislative tools in place for protection of habitat, critical or 
otherwise.  The Wildlife Act does not have provisions protecting habitat, rather the focus is on 
individuals and their “residence, dens and nests”.  Augmenting this system is the Alberta Land 
Stewardship Act and regional plans created under that legislation.  While these plans are 
binding there is no current Cabinet approved plan covering Woodland Caribou habitat.  The 
draft Lower Athabasca Regional Plan (LARP) fails to provide adequate protection.13  The draft 
LARP contemplates the designation of conservation areas covering some geographic regions 
where herds occur yet the plan does not set out specific protections and legislative and 
regulatory action for preservation of habitat.  There exists a level of discretion within the 
proposed regulatory approach and the potential for ongoing forestry, but there is no specific 
reference to identification and protection of Woodland Caribou habitat.14  The provincial policy 
and recovery strategy for Woodland Caribou, as cited in the Proposed Recovery Strategy, fails to 
delineate any substantive actions and legal protection for Woodland Caribou habitat.15  
Discretionary regulatory and administrative actions are not sufficient to meet the needs of 
SARA.16 

Critical habitat identification and management thresholds 

The identification of critical habitat in the recovery strategy is very relevant to management of 
federal lands, and has the potential to be highly relevant to provincial lands.  SARA defines 
‘‘critical habitat’’ as “the habitat that is necessary for the survival or recovery of a listed wildlife 
species and that is identified as the species’ critical habitat in the recovery strategy or in an 

                                                 
13

 See Government of Alberta, Draft Lower Athabasca Regional Plan, 2011-2021, 
https://www.landuse.alberta.ca/Documents/LARP_Draft_Lower_Athabasca_Regional_Plan-2011-08.pdf 
14

 Ibid. at pages 43 and 77.  
15

See Government of Alberta,  A Woodland Caribou Policy for Alberta, (Government of Alberta, Edmonton, 2011), 
online:  Alberta Sustainable Resource Development 
<http://www.srd.alberta.ca/FishWildlife/WildlifeManagement/CaribouManagement/documents/WoodlandCaribo
uPolicy-Alberta-Jun2011.pdf> and Alberta Sustainable Resource Development, Alberta Woodland Caribou Recovery 
Plan 2004/05-2013/14, Alberta Species At Risk Recovery Plan No. 4 (Government of Alberta, Edmonton, 2005), 
online:  Alberta Sustainable Resource Development 
<http://www.srd.alberta.ca/FishWildlife/SpeciesAtRisk/LegalDesignationOfSpeciesAtRisk/RecoveryProgram/docu
ments/final_caribou_recovery_plan_photo_cover_July_12_05.pdf> 
16

 See Canada (Minister of Fisheries and Oceans) v. David Suzuki Foundation, supra note 8. 
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action plan for the species”.17  Identification of critical habitat must be done “to the extent 
possible, based on the best available information.”18  
 
Jurisprudence regarding the identification of critical habitat in recovery strategies has indicated 
that a proactive approach to critical habitat identification is to be pursued.  In Alberta 
Wilderness Association v. Canada (Environment)19 Justice Zinn, in considering the identification 
of Sage Grouse critical habitat, noted that “SARA requires that [critical habitat identification] be 
based on the ‘best available information’ which may be less than precise and which may be less 
than exact.”   Further Justice Zinn, “[s]ubsection 41(1)(c) requires that the Minister identify in a 
recovery strategy document as much critical habitat as it is possible to identify at that time, 
even if all of it cannot be identified, and to do so based on the best information then 
available”.20  
 
This approach was affirmed by Justice Campbell in Environmental Defence Canada v. Canada 
(Fisheries and Oceans).21  Justice Campbell further noted that, in discerning whether critical 
habitat should be identified “it is clear that no political or socioeconomic consideration can be 
applied by a competent Minister in meeting Parliament’s intention as expressed by the 
mandatory provisions of s. 41(1) of SARA.”22 
 
The approach to critical habitat identification in the Proposed Recovery Strategy is at odds with 
the precautionary application of knowledge of critical habitat identification.  Specifically the 
Proposed Recovery Strategy sets out that “an amount of undisturbed habitat within each range 
that varies depending on the population and distribution objectives for the local population”, 
thereby limiting the extent of critical habitat identified.23  It appears that this tiered approach to 
critical habitat identification may incorporate political and socioeconomic considerations which 
are not appropriate drivers to habitat identification.   Further this approach does not reflect the 
approach outlined in SARA of identifying “as much critical habitat as it is possible to identify at 
that time”.24 
 
The Strategy sets a target of 65% undisturbed area of a caribou range as a threshold for 
management action and as a threshold for “critical habitat” for SS and NSS-Connect herds (in 
conjunction with biophysical attributes).  The probability of this disturbance level leading to a 

                                                 
17

 Supra note 2 at s. 2. 
18

 Ibid. at s. 41(1)(c). 
19

 2009 FC 710 at para 60. 
20

 Ibid. at para 25. 
21

 2009 FC 878 at para 65. 
22

 Ibid. at para 41. 
23

 Supra note 1 at 28. 
24

 Supra note 15. 
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sustained herd population or positive growth is identified as 60%, resulting in a 40% chance 
that the level will not be self-sustaining.25  This, in turn, leads to an assessment of these targets 
in terms of the “Likelihood of Desired Outcome” as “as Likely as Not” and the “Level of Risk” as 
“moderate”.  The NSS-Connect and NSS herds are herds that are targeted for survival and, more 
relevantly, recovery to become self-sustaining. By setting this standard of critical habitat as it 
has, the Proposed Recovery Strategy fails to incorporate “as much critical habitat as it is 
possible to identify” at the present time.     
 
Further, the approach taken in relation to NSS herds appears to make stabilizing these herds 
unlikely, reflecting a direct conflict with the distribution and population objective.   Specifically, 
identification of critical habitat for NSS herds allows for the potential diminishment of 
undisturbed habitat to 5% of the area “should jurisdictions provide a plan that will support 
stabilized local populations through the use of mortality and habitat management tools”.26  This 
approach to NSS herds critical habitat identification should be adjusted to reflect a level of 
certainty around the ability to “stabilize” herds. 
 
Finally, the Proposed Recovery Strategy is very short on specific actions to be taken to actually 
reach the  65% undisturbed habitat scenario.  For instance, the Red Earth herd (a NSS-Connect 
herd) has 44% anthropogenic disturbance (buffered) and a total disturbance of 62% according 
to the recovery strategy appendices, yet there are no concrete recommendations made to 
address this level of disturbance.27  Indeed, without further federal action and without 
substantive protections being brought forward by Alberta, it appears that Alberta’s Woodland 
Caribou will continue towards extirpation. 

Lack of Action Plan details 

The Proposed Recovery Strategy should be amended to include detail regarding the general 
nature and timing of action plans.  The proposal that “one or more” action plans will be 
published in 2013 is not instructive nor does it reflect the need for timely action around 
Woodland Caribou recovery.28 

Interim measures  

In light of existing disturbance to all herds in Alberta, Environment Canada and Cabinet should 

issue an Emergency Order pursuant to s. 80 of SARA.  SARA requires that “the competent 

minister must make the recommendation [to Cabinet] if he or she is of the opinion that the 

                                                 
25

 Supra note 1 at 52-54. 
26

 Ibid. at 29. 
27

 See Appendices F1-F3 of the Proposed Recovery Strategy, supra note 1, online:  Environment Canada, 
http://www.registrelep-sararegistry.gc.ca/document/default_e.cfm?documentID=2253 
28

 Supra note 1 at 34. 
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species faces imminent threats to its survival and recovery”.29  As outlined in Appendices F1-F3, 

current disturbance of Woodland Caribou critical habitat in most instances for Alberta herds 

represents an imminent threat to the recovery of the species.   

Summary and conclusions 

Populations of Woodland Caribou in the province of Alberta are in need of immediate 
landscape management action to ensure that recovery of the species is not further 
undermined.  These management actions must include substantive habitat protections that are 
currently only available in the province through federal application of the emergency order 
provisions under SARA.  This step is necessary to allow for the recovery strategy and action 
planning process to continue in a manner that does not undermine species recovery. 
 

There is also a need to ensure that population and distribution objectives, critical habitat 

identification and management thresholds for habitat disturbance reflect the intent to have 

healthy and viable caribou populations across their current distribution in the province.  This is 

of particular importance because no alternative legal framework currently exists that would 

sufficiently protect caribou in any of their provincial ranges. 

 

If you have any questions regarding the foregoing, please do not hesitate to contact the ELC via 
email at junger@elc.ab.ca, or via phone at (780) 424-5099.  
 
Yours truly, 
 
 
 
 
Jason Unger 
Staff Counsel 
 
 
 
 

                                                 
29

 Supra note 2 at s.80(2). 


